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The Law of Actions and Trials. 


CHAPTER * 


The Action of Fjefment. 


mor is an aftion whereby a term ef years is 
Eenez , min ied rp fm | pant £ 
ment of rent. = 


8 1. Whos in this:aflion, the & kt to lande and: tenements 
nner in is a eee e 8 — 
manner: 


He who * the Jand againſt bim W is in n poſſeſſion, i is 
ſuppoſed to make a leaſe for years to ſome fictitious perſon, 
who is then ſuppoſed to be in poſſeſſion until he is ejected 
either by the tenant in poſſeſſion or by ſome fictitious nk F 
who is called the caſual ejector; againſt him the ficti | 
leſſee brings his action for the on, and he (the — — 
ejector) gives notice to the tenant in poſſeſſion to defend his 5 
title to the lands, which thereby comes in iſſue; and if found | 3 
for the plaintiff; he is put into poſſeſſion. | EY 

2, Ejeftment for non-payment of rent was given ſatu 
4 G. 2. c. 28. r — 1 7 0 
In treating of the action of Ejectment, I ſhall ok it, 

Iſt, With reference to the things for which it lies: zdly, With 


reference to the perſon: 3d, ſerving the ejectment: _ 
The pleadings: Sth, The evidence : Ech, The ne 


other ſubſequent proceedings. Fs IN 


it. OF-EJECTMENT, WITH REF ERENCE 10 
_ THE THINGS FOR WHICH IT LIES.. 


1, ®An ejectment will properly lie for nothin which Buller, N P. 99. 
* the freriff cannot deliver paſſion under under an as | ot 


Therefore incorporeal hereditaments, things lying merely 


in grant gue WWF _ 
jec * : 


IO 
Dato this rule there are exceptions. | 


Newman v. I. For an ejeckment will lie for cm or appur- 
Holdmyfaſt. tenant, but not for common pur cauſe de vicinage; for the ſheriff 
x Sera. 54 by giving poſſeſſion of the land gives poſſefſion of the com- 

mon: but b — ce —— is a mere yermiſion, 


4 


W. 5 


ane, Wood. 4. Itis enafted by ſtatute 32 H. c. 8, (ef. 7. © That where 


Cro. Car. 301. any perſon ſhall have an eſtate of 1 in tithes or 
\ <« other ſpiritual profits, which ſhall be in lay-hands, that he 
may maintain an ejectment or other action for them,” 


Ius ante confined the caſes of cjeAment for tithes w 
| r © lay-hands, but it has ſince been extended to allow dee 
for tithes where they are in the hands of the clergy. 


475. 
— 2. Ejectment will lie for land which is part of the nr 
dim. Cheſter v. Bi „ by the owner of the ſoil; for appropriating it to the 


Alker & Elms, X he 1 public is not a deſertion of the property. But i 
| Dos ſhallbe recovered fubje? to the gem. . 


| Norrisv.lfham. 3. An jeAment for a manor generally is bad, ode. 
Hetley $0. 2 2 number ——— belonging t to a ma- 


8 which no ejectment can lie. 
| Challoner v. 4. An cjeQtment for a watercou * 
- Thomas. Ml ker it — „and of which no poſſeſſion can be 
| Cro. Car: 49h given: it ſhould be of Jo mach land covered with water 
Sls =. 5. And an cjeQment need not be for an entire thing, as i 
—— rn | 
5. 


Hollingfworth 6. Ejectment will lie for a church: but it muſt be l 
r. Brewſter. by the name of a meſſuage. In this caſe, it is ſaid that the 

* curate may have a rule to defend quoad a right of entry to 
| perform divine ſervice; but that caſe has been over-ruled. 


ad OF EJECTMENT FOR NON-PAYMENT or RENT. 


- Ejeftment for non-payment of rent was given by ſtatute 
4 Gre. 2. c. 28. by which it is enacted, That when half a 
% year's rent is in arrear, and no ſufficient diſtreſs to be had, 
and the landlord hath by law a right of re-entry, he may 
«. without any formal demand ſerve a declaration in eject- 
<« ment, or affix it to _ notorious place on the houſe or 
lands; and in caſe of ju Mk the caſual ejector, 
« or nonſuit for not — leafs leaſe, entry, and ouſter, the 
ho 2 ſhall have jud — under the following pro- 

viſos: _ « There m * 1 or proof at by | 
; ; 2144 © WT. 


#2 


EJECTMENT. 


« trial that there was half a year's rent in arrear, and no 
« ſufficient diſtreſs to be had, and that the leſſor had a right 


of entry: 2. Leſſee, or any one claiming under him, maß 
de within ſix months after judgment and execution, redeem 
the premiſes by paying the rent and coſts, or may bring a 


« bill in equity, otherwiſe he will be barred for ever; except 


E as to bringing a writ of error to reyerſe the judgment in 


t ejectment: 3. If the premiſes had been mortgaged by the 
e leſſee, and the mortgagee not been in poſſeſſion, the mort- 
e gagee may within fix calendar months after execution, re- 
« 2 the premiſes on paying the debt and coſts: 4. And 


jf within the ſix calendar months the defendant files his bil! 


4 in equity, he ſhall not have or continue an injunction, un- 
« leſs within forty days after anſwer to his bill he brings into 
« court ſuch ſum as the plaintiff or leſſor ſwears to be due, 
t ſubject to the diſpoſal of the court. And if the tenant ſhall 

« have a decree on his bill, the leſſor ſhall be accountable 
« only for what he really and bona fide received out of the 


« premiſes while in his poſſeſſion, and if leſs than the rent, 


c the leſſee ſhall pay the remainder before he is put into poſ- 
« ſefion: 5. But if the defendant has a verdiQ or the plain- 


« tiff be nonſuited, except for not confeſſing leaſe, entry, 


« and ouſter, in ſuch caſe the defendant ſhall recover his full 
E « coſts: 6. But the tenant may at any time before the trial 

« pay into court the rent-arrear and coſts, and thereon pro- 
« ceedings ſhall be ſtayed,” | OE 


Under this ſtatute it has been held, 


I. „ That where there has been a recovery in ejectment 
L under this ſtatute, that after poſſeſſion having been long 


« *acquieſced in, the court will preſume all the forms which 


4 the ſtatute requires to have been rightly performed.” 


For where in ejectment the leſſor of the plaintiff had been Doe ex dini. 


leſſee of the premiſes in queſtion, and twenty years before TI & al. 


they had been recovered againſt him by the now defendant 
who was leſſor; this ejectment was brought on the ground 
that the proceedings in the former ejectment had been under 


ſtat. 4 Geo. 2. c. 28. and that the judgment there given was 
by default, and that there did not appear that there had been 
an affidavit then made by the leſſor of the plaintiff that half a 
| ak rent was then in arrear, and no ſufficient diſtreſs to be 

ad; but the court held, That the proceedings being ſtated. 
to be under that ſtatute which requires an affidavit to that. 
| Purpoſe, and the poſſeſſion having been ſo long acquieſced'in, 
they would preſume all the proceedings to have been regular. 


ER 


$ > 


I Burr. 614. 


43” | EJECTMENT. 


Downes v. 2. Te was formerly tbe practice in caſe of cjeQments brought 

2 on an entry for non-payment of rent, to ſtay all proceedings 

: dos, on bringing the rent due into court; and this was dane before 
Ea Mod.car. the. making of the ftatute, and after judgment. i 


&« And it ſtill may be done; for the caſe of ſta PRES 
ce ins on paying the rent and coſts, ſeems not to. be cn 
ce fined to proceedings under the flatute.” 


Pure ex dim. 2 in ejecment bs nfo the tenant 009% to 
5 proceedings upon payment e rent- arrear coſts; 
| — 15 — rule to ſhew 9 4 it was inſiſted for the plaintiff that 
Buller N. P. 97. the. caſe was not e the act, for that it was not an eject- 
| ment founded ſi ap. git on the act, but that it was brough * 
wiſe on a clauſe be in hl ir rp, 
the leaſe was produced in court 


3 ELLE 


* 
2 PI 3. enn cn —— 


| 2 © Under the flat the er 
ayment of rent and coſts; but if il a tender 
ce . . out the writ, the 


Soodright er As here 3 a tender of rent was made, butler refuſed 
dim. Stevenſon» to accept of it, becauſe he had put the buſineſs into the hands 


v. Noright. of an attorney B 0 Pn, of yo 
— ſet aſide for irregularity. | 


dh, OF EJECTMENT, WITH REFERENCE ro 
„ THE PERSON: - 


Under this head I ſhall one, 5 
I, By whom in general ejettment may be maintained. 


5 55 2. By what perſons in particular. | 


3 Black. Com. | 1. 4 . general rule, that no . can in ap . | 
206. « bri nt, unleſs ho heb "fs himſelf at the time 
por ben, of entry; for as he is ſuppoſed to have entered with 
27 title on the land, and made a good leaſe to his ficti- 
<« tious leſſee, the law will not ſuppoſe any entry male do mate 
a a leaſe whereby the title i is to be tried.“ 


* Therefore; where it uppen that the . elaiming 
< title-to the ends | has no right 7 entry, he cannot maintain | 
« this action. 


As 


As where the afignee of a bankrupt brought an e Ellictrs.Danby 
for part of the ban pt's eftate b before the enralment of the cri. K. B. 3 
of the bankrupt's gfate to him by the commyfion= — 


t he was nonſuited; for the aſſignment i is by bargain and 
fale, which, ander Rat. 27 H. 8. c. 16. is ordered to be enrolled 
within ſix months : and 9 is enacted by the ftatutes 13 Blix. 
(. 7. and 21 8 oi Gil „ that all the ankrupt's lands, tene 
ments, &c. ſhall be fold by-deed, indented, and enrolled; ſo 
that before the enrolling, the affignees have no legal title. 


But it is otherwiſe in the caſe of a common bargain and Perry v. Bowers. 


ſale; for there the eſtate paſſes by the contract, and is exe- 2 ay 


cuted by the ftat. of Uſes: but the commiſhoners of bankrupt 
have only a _—_— which ſhould 1 executed ——— to tho 
ſtatute. 


80 3 tenant in tail makes A 1 in fee, ned thereby Lit. ſec. 595. 
works a diſcontinuance and dies, the iſſue in tail cannot enter, 
and therefore cannot maintain this action: and the caſe is 5 
fame of other deſcents with toll entries. 


So by common law, if the huſband, ſeiſed i in ado of his” 
wife, had enfeoffed another and died, this was a diſcontinu- 
ance, and took away her right of entry, ſo that ſhe could nor 
maintain an ejectment; but this is now altered by ſtatute 32 
H. 8. c. 28. which gives a right of _ to the wife, or her 
heirs, after the death of the huſband, had aliened lands 
and tenements of the inheritance of * wife; ſo that ſhe or 
her heirs may now N this action. 


80 by ſtat. 11 H. 7. c. 20, it is dunk; 6 That if a 
« woman having an eſtate in dower, or for life, or in tail 
« jointly with her huſband, or ſolely to her own. uſe, but 
« * Coming from him, ſhall alien, diſcontinue,” & c. or ſuffer a 
© recovery, ſuch ſhall be void; and the huſband's heir, or he 
« whe is entitled to the lands after ber death _ eiter, and o 
“ may maintain this action.” | 


Under this ſtatute weludly the heir of the e huſband toenter roller v pitttall. 
upon lands of the gift of the huſband, and aliened by the wife Cre. Eliz. 2. 
againſt this ſtatute, the remainder muſt haus been lunited to the 
beirs of the huſband, not to a ſtranger; for the ſtatute was- 
meant for the benefit of the huſband and his heirs. 0 4 


2. But though t title may, in fact, ubſit 1 
in the plaintiff, yet be barred of his entry, and ſo of 
„ Nis power of recoveri ns. by this action, under the flatute 21 8 
Jar. c. 16. which enacts « That no perten {hel} make n 05 
F F = "0M — WE 


EJECTMENT. „„ an 


1 a 
| 7 £ 
f * * * 
g a 2 
r , . , . e . is r — — ——— 
i * * X r* £ + — oo ” «4 E 
5 * f 1 1 K 2 


? | 

if 

4 

1 

I «< * 


„% wm 


4 entry into lands, &c. but within twenty years after his ric 
< and title ſhall firſt accrue, with the uſual ſavings for in- 
«. fants, feme coverts, and perſons inſane,” &c, 7 


Bull. N. P. 10. Therefore if the leſſor of the plaintiff is not able to prove 
himſelf, or his anceſtors, to have been in poſſeſſion within 
twenty years before the action brought, he ſhall be non- 
ſuited. „ | 


Under this ſtatute it has been held, 
Per Holt, C. J. 1. That if a declaration in ejectment has been delivered 
arg. Caſ. K. B. within twenty years, and a trial had, whereby leaſe, entry 
573. and oufter has been confeſſed, if the plaintiff has been nonſuited 
| in that action, and brings another ejectment after the 
years expired, the former confeſſion of leaſe, entry, and ouſter 
+ ſhall not be ſufficient to ſave the running of the ſtatute againſt 
the plaintiff; for there muſt be an a&tual entry within twenty 
years. 5 = 


2. „The poſſeſſion or entry of the leſſor of the plaintiff 
« within twenty years, which is neceſſary to give him a title, 
« muſt be an actual poſſeſſion or entry, not a preſumptive or 
« implit ane. 8 . 1 Fic” : 


Rich. ex dim Therefore in ejectment for mines, the leſſor of the plaintiff 
Lord Cullen v. proved himſelf to be lord of the manor, and that he was in 
8 poſſeſſion thereof. This was held to be inſufficient, for the 
2 Stra. 1142. mines are a diſtinct poſſeſſion, and may be a different inheri- 
tance from the manor; and no entry was proved to have been 
made on them in this caſe within the twenty years. | 


8 So alſo, in the ſame caſe, a verdi in an action of trover 
Buller N. P. for lead dug out of the ſame mines in favour of the leſſor of the 
102. plaintiff, was held to be not ſufficient evidence of poſſeffion 
CER to ſupport this action; for trover may be brought on property 

| only without poſſeſſion. 7 80 LEH | 


1 Proof of poſſeſſion within 3 years is not — ne- 
ceſſary to ſupport the title of the leſſor of the plaintiff, but 
ſuch poſſeſſion for twenty years without interruption ſhall be 
a good title in itſelf to recover in ejectment without any other: 
for an uninterrupted poſſeſſion for twenty years is like a deſcent 
which tolls an entry, and gives a right of poſſeſſion which is 
ſafficient in ejectment: ſo that though the defendant be the 
| perſon who has the legal right to the premiſſes, yet he cannot 
juſtify ejecting the plaintiff who has had twenty years previous 


| Poſſeſſion 
3 1 


EJECTMENT, = 1433 


Poſſeſſion of Na que truſt is the poſſeſſion of the truſtee, Roe v Nightin- 
In this caſe the plaintiff could neither prove actual poſſeſſion gale, _. 1 
or receipt of rent by cęſtui que truſt: but the judge held, rok 8 
That evidence of repairs done upon the premiſſes, by the e 

order of ce/tui que truſi, and for which he had paid, was ſu 
ficient evidence of the poſſeſſion to put the defendant upon 


. 
” 


going into his title. 
4. © So the twenty years poſſeſſion which is ſufficient, to 
_ bar the ejectment or give a title, muſt be an adverſe poſſeſ- 
„ fon; for where it appears not to be adverſe, the ſtatute of 
limitations does not run.“ 


As where a man ſeiſed in fee having iſſue two daughters, Reading v. 
deviſed his land to his grandſon. by the elder daughter in fee, Royſton. _ 
the elder daughter being dead; the grandſon died without 423. 
iſſue, and the heir of the grandſon, who was alſo heir to the | 
father, and the heir of the other coparcener entered, and 
took the profits of the land by moieties for above twenty years, 
ſuppoſing that the deviſe to the grandſon was void as to one 
moiety; but it being diſcovered that the deviſe was good, and 
ſo that the heir of the grandſon had title to the whole of the 
land, he now brought an ejectment againſt the heir of the 
other coparcener, who had enjoyed the profits with him; when 
it was objected, That he had by bringing the ejectment ad- 
mitted himſelf to have been out of poſſeſſion for twenty years, 
and ſo was barred; but it was reſolyed, That the ſtatute of * 
limitations never runs againſt a man without an actual ouſter ; 
that here was no poſſeſſion whatever in the defendants, for the 
heir of the grandſon had the whole by deviſe, and the defen- 
Cant was a mere ſtranger, and that when two are in poſſeſſion, 

the law will adjudge it to be in him who hath right; neither 
can a man be diſſeiſed of an undivided moiety : therefore as 

he never could have been in poſleſſion there was no ouſter, 
and the title of the leſſor of the plaintiff was good for the 


x 


whole, | 


So where a man made a mortgage as a collateral. ſecurity, Hatcher v. 
though the mortgagor had continued in pe 0 or above twenty Fineun. 
years, yet the intereſt having been paid for that time, it was Ld-Raym. 140, 
held, That the mortgagee was not barred in bringing his 
ejectment, for there was no adverſe poſſeſſion, their titles 
being the ſame. | 1 | 
_ So alfo in ejectments by Joint-tenants, the poſſeſſion of one pord v. Grey. 
Joint-tenant is the poſſeſſion of another ſo as to prevent the Salk. 283. 
ſtatute of limitation from running againſt the title of either. 


[ 


” 
7 
* 


Fairclaim ex 


| EJECTMENT. 1 
Such alſo is the caſe of tenants in common; for if ene of 


dim. Empſon v. them bring an ejectment againſt another, there muff be an 


Shackleton. 


5 Burr. 2604. 


ouſter and adverſe poſſeſſion proved, in order to bar the other, 


Co. Lit. — b. or the poſſeſſion of one ſhall be held to be the poſſeſſion of the 


Doe ex dim. 


other; for the mere taking of all the profits is no ejectment, 
unleſs one drives off the cattle of the other, or keeps him 
actually out after expulſion. N 


« And as therefore an actual adverſe pofſethon is ſufficient 
« to give a title to one tenant in common againſt another, 
« what ſhall be deemed fo, is proper matter to be left to the 
« jury.” · . 


For where the defendant's title in ejectment was x thirty 
e 
br 


Fiſher & Taylor ſix years peaceable and ſole poſſeſſion of the lands, which 
v. Proſſer. 


originally held as tenant in common with one Mary Taylir, 
under 1 the leſſors of the plaintiff claimed, and if the 
poſſeſſion was adverſe, the defendant had a ſufficient title: the 
court were of opinion, That it was propet evidence to be 
left to the jury, from the preſumption of ſo many years ſole 
poſſeſſion, whether there was not an actual ouſter and adverſe 
poſſeffion ? and the jury having found for the defendant in 
favour of the preſumption, a new trial was applied for and 


ns $0 in ejectm ent by tenan ts in common, an 


Hob. 120. 


=o 
tenant in common ſhalt be good for all, for he be ſup- 
poſed to enter according to his eſtate. e 


Co. Litt. 24. For in general where froo 7 claim by the ſamt title, 
0 


Las. 296, 297. As if a man dies ſeited in fee, leaving iſſue two ſons; and 


4 there ſhall be no adverſe poſſe re- 
te the one, but the entry of the other be at all times lawful.” 


the younger enters by abatement and dies, leaving iffue, who 
enters on the land; in this caſe the eldeſt ſon, or his heir, 
may enter at any time on the iſſue of the 1 for the 
younger ſon, having entered on the land, fhall de preſumed 
to habe claimed it as hair to his father; and the elder for, 
or his heir, claiming by the ſame title, his entry ſhall be 


So where the defendant made title under the ſiſter of the 
leſſor of the plaintiff," as heir, and proved that ſhe had en- 


— joyed the lands for above twenty years, the court held it in- 


" ſufficient: for her poſſeſſion would be conſtrued to be by 
courteſy and licence from her brother to preſerve the inne. 
ritance, and not to make a diſheriſon; but if the brother had 
been in paſſeſſion, and the fiſter had ouſted him, os hy 


1 enn. ; 435 
been ſuſſcient after twenty years to have given a title to her 5 


heir. | | 
« Therefore where one prey claims under or through the 
« (ther, there ſhall be no adverſe poſſeſſion in ſuch caſe ſuffi- 


« cient to give a title,” 


As if a cottage has been built in defiance of the lord, and Biſhop v. 
2 quiet poſſeſſion had for twenty years, it is a good title within — 1 
the ſtatute as againſt the lord; but if it was built at firſt with Buller N. Y 
the lord's permiſſion, ar any acknowledgment had ſince been 103. 
made (though it was one hundred years ſince) the ſtatute will 
not run againft the lord, for the (b Ve of a tenant at will, 
far ever ſo many years, is no diſſeiſin; there muſt be a tortious 
er. | 

« And wherever an adverſe poſſeth̃on is relied on, it ſeems 
4 that there ſhould be ſome proof of an actual ouſter; for 
4 preſumption of adverſe poſſeſſion from circumſtances ſhall 
_ © ſearcely be deemed ſufficient.” 


Ass if thedefendant ſhould prove receipt of rent by @ ſtranger, 1 Roll. Ab. 659. 
it is no evidence of poſſeſſion, ſo as to take it out of him in OO | 
whom the right is; and it is the ſame though he makes à leaſe __ nid Mi 
tothe tenant reſerving rent, unleſs hehas made an actual entry ; = 
and it is che though the tenant declares that he is in pol- 

ſeſſion for the ſtranger, th it may be proper evidence to 

ing; to a jury, eſpecially if the ſtranger has any colour of 


And note, That where the ejectment is grounded on aclauſe Goodright ox 
in a leaſe giving a right of re-entry for non-payment of rent, 2 xp 
| afual entry is there not neceſſary. Douglas 460. 


2. 450 the particular perſons who way maintain this action, 


1. „“ The mortgagee may maintain this action to obtain poſ- 
« ſeſſion of the mortgaged premiſſes or eſtat T 


gut a diſtinction is to be obſerved where the ejectment 
« is againſt the tenant of the lands under a leaſe made prior to 
« the mortgage, and where againſt the mortgagor himſelf, or 
« againſt a tenant in poſſeſſion under à /zaſe or demiſe made 


« ſubſequent to the mortgage.” 


Where lands are {et for years and afterwards mortgaged, the PerLordManf- 
| tenant's poſſeſſion is Ecol, wavy and he cannot be Foes out 2 R 
by the mortgagee: but the courts now permit the mortgagee e | 
| to proceed by ejectment againſt the tenant in poſſeffion, i be rin, 
has given netice to him before the action that he does not mean quot. Douglas 
to diſturb his poſſeſſion, but only requires the rent to be paid to 23: 
him, and not to che mortgagor. . EE ot 


P 


But 


5 


EJECTMEN NT. 


Keech v. Hall. Rut if the ejectment is againſt the mortgagee, or his tenarj 


Douglas 21. 


under a leaſe made ſubſequent to the mortgage; in ſuch caſe the 
mortgagee may recover, the premiſes abſolutely without, any 
notice whatever to the tenant in poſſeſſion: for as by the 
mortgage the mortgagor becomes ſtrictly a mere tenant at 
will, no notice is ever given to him to quit; he is not even 


entitled to the crop as other tenants at will are, becauſe all is 


Smartle v. 
Williams. 
Salk. 245. 


\ 


liable to the debt; on payment of which all the mortgagec's 
title ceaſes. He therefore has no power, either expreſs or 
implied, of making leaſes not ſubject to every circumſtance 
of the mortgage. Under theſe circumſtances, therefore, be 
is at all times Table to be put out of poſſeſſion, without any 

notice or demand whatever, 5 


And if the mortgagee aſſigns the mortgage, and the aſſignee 
aſſigns to another, this laſt aſſignee may maintain an ejettment 
for the mortgaged premiſſes; tor on the execution of the mort- 
gage-deed, the mortgagor becomes as tenant at will, and by 
the aſſignment, though he becomes tenant at ſufferance, yet 
his continuing in poſſeſſion can never make a diſſeiſin or di- 
ven of the term, and fo an ejectment can well be main- 
tain 5 . » : > 


| . But if aſter the day of payment elapſed, the mortgagee 
brings his ejectment, the court will ſtay proceedings on pay- 
ment of principal, intereſt, and coſts. EE at Wha 


A ſecond mortgagee who has taken an aſſignment of a term 
to attend the inheritance, and has all the 7 yer and who 
had no notice of the firſt mortgage, may maintain an eject- 
ment for the mortgage-lands againſt the firſt mortgagee : for it 
was the duty of the firſt mortgagee to have taken the title- 


deeds to accompany his mortgage, as by leaving them in the 
hands of the mortgagor, he enables him to commit a fraud; 


and as the ſecond mortgagee is a purchaſer without notice, he 


of payment of the 50l. legacy, charg 


is entitled to a preference. 


2. © The deviſee of a term for years may maintain ejectment 
t“ to recover the term deviſed ; but it is neceſſary to ſhew the 


e aflent of the executors to the deviſe.” 


As where the leſſee for years deviſed his term to his exe- 
cutor for life, paying fifty pounds to J. S. remainder to the 
leſſors of the plaintiff; the: executor died, and his executrix 
poſſeſſed herſelf of the term; on ejectment being brought it 
was held, That the executor took the term as executor, and , 
ſo that the remainder over to the leſſors of the plaintiff was 
not executed, and that it was therefore incumbent on him to 
prove a ſpecial aſſent thereto as to a legacy: but upon proof 

a the term ee 


«> «'S 


hands of the executor, that was held to be ſufficient proof of | 
the aſſent; and the plaintiff had a verdiR. LS IS 


« But in the caſe of the deviſe of a freehold, the deviſee Co. Litt. 240.b. 
« may immediately, and without any poſſeſſion, maintain an 
« ejectment for the lands deviſed: for after the teſtator's de- 
e ceaſe the law caſts the freehold on the deviſee; and even 
« ſhould the heir enter and die ſeiſed, and a deſcent be caſt, 
« yet may the deviſee enter, and ſo maintain an ejectment; 
« for otherwiſe he would be without remedy.” OI 


3. Comuſee of a flatute merchant may bring an ejectment, Woodv.Palmer, 
| he muſt prove a copy of the ſtatute, and the re Per Blencowe 
but than, By P #4 . at Dorcheſter, 


if the capias ſi laicus, the extent & liberate, 5 wr 
| IE 18S. 
For though by the return of the extent an intereſt veſts in Buller N. P, 
the conuſee, yet the actual poſſeſſion is under the /iberate; and — * 
vithout ſuch right of poſleſſion this action is not maintain- Wack 
able. | | GD: | _ 2 


4. © Tenant by elegit may maintain this action to be put into Douglas 456. 
« poſſeſſion under the elegit, of the lands returned by the in- __ N. P. 
« quiſition before the ſheriff.” | * 


But he ſhould prove the judgment, the elegit taken out on it, Lord Raym. 
and the inquiſition and return thereon, by which the land in 2% 
queſtion has been found: and it ſhould appear that the elegit bao was" | 
had been lawfully executed; for if more than a moiety has salk, 563. 
been extended, the execution is void, and an ejectment can- = 


not be maintained on it, nor the poſſeſſion recovered on this 
title, | | 


But in executing an elegit the ſheriff is not bound to deliver Den ex dim. 
a moiety of each particular tenement and farm, but a valued Taylor v. Lord 
moiety of the whole; for as he is to deliver poſſeſſion by metes A Fl 
; — bounds, by ſuch means only can a complete execution be 9 

made. c | 


5. « Afignees of a bankrupt may maintain an ejectment 
105 for lands which belonged to the bankrupt.” | X 


I. For by the aſſignment all the bankrupt's proper real 
and us is veſted in the aſſignees, _ ſtat. 13 Biz 7 
J 2. and therefore they muſt be inveſted with all the powers 


neceſſary to get into poſſeſſion. 


But the aſſignment ſhall only operate on the. lands in the Ex parte Proud- 
bankrupt's poſſeſſion at the time of the aſſignment made; but 2 
lands which he ſhall purchaſe during his bankruptey, or which 1 8 
ſhall deſcend to him, or in anywiſe come to him during that 
| | time, 


4a E EJECTMENT. 


time, muſt be conveyed to the aflignees by a new deed, tat. 
13 Eliz. 7. f 11. 995 i 


I Therefore if an ejectment is brought by the aſſignees for 
lands which may have come to the bankrupt after his bank- 
ruptey, and before the allowance of his certificate, they 
ſhould give in evidence a ſpecial conveyance of this part. 


2. A ſale by the commiſſioners of lands of which the bank- 
1 a rupt is ſeiſed in tail, * inrolled, ſhall have the ſame effect 
do bar the intail as if a recovery had been ſuffered of them, 
by ſtat. 21. Fac. 19. / 12. „ | 


Beck ex dm. And where the bankrupt who was ſeiſed in tail, bad made 
Hawkins v. a mortgage before his bankruptcy, but had neglected to ſuffer 
wh | 2 recovery, and died after his bankruptcy, upon which this 
* ejectment was brought by the aſſignees, and held that the 
tenant in tail, not having ſuffered a recovery, was only tenant 
for life, and the mortgage- title at an end, and that they ſhould 
recover; it was moved in the caſe, 'That as the affignment 
by the commiſſioners had the ſame effect as a recovery, and 
as in caſe the bankrupt had ſuffered a recovery, that it would 
let in the mortgage, that therefore the aſſignment ſhould; 
but it was reſolved, That the ſtatute was e for the bene- 
Ht of the creditors who had no ſpecific lien on the lands of 
the bankrupt, and that it would be abſurd that this ſtatute 
ſhould have a contrary effect, to make good a defective title 
to a particular creditor to the injury of the reſt. - 


emott v. 6. If a rent-charge be granted to any one, with a proviſo that 
owley. if the rent be in arrear that it ſhall be lawful for the grantee, 

1 8. C. his heirs and affigns, to enter and hold the lands out of which 

23.8. C. the rent - charge is granted till he ſhall be ſatisfied of the ar- 

Tears: this ſhall give to the grantee of ſuch reut- charge ſuch 

an intereſt, that he may maintain an ejectment for the lands; 

for the law does not give to any body an intereſt without a 

remedy; and if grantee has a right to hold ſuch poſſeſſion, 

he ought to have this action by which it may be gained. 


8 7. The committee of @ lunatie cannot bring an ejectment in 
Darſon. his own name fog the lands of the lunatic; it ſhould be in the 
3 918. name of the lunatic, for the intereſt and eſtate ſtill remain in 


Hutt. 16. the lunatic, and the committee is but as bailiff. 
| Kniper.Palmer. And for another reaſon, that the committee of a lunatic 
2 Will. 130. cannot make leaſes of the lunatic's land, and ſo cannot make 
| the neceſſary demiſe in ejectment. | 
„„ oi bes © . 4 


EJECTMENT. | 49 


8. 4n infant way maintain ancjeftment; but he muſt name Neher v. 
2 good plaintiff, who may be anſwerable for the colts. wn 


i 54+} . & es 

9. Executors may maintain an ejectment for land let to their s. P. ws . 
teſtator for years, i the te/tator is außtad; for by ſtat. 4. Ed. 7 H. 4, 6, b. 

4.4. 6. an action is given to executors for goods taken owt ? 52: 94: % 
of their teſtator's poſſeſſion, and the act extends to this cafe, * © 
becauſe the term itſelf is recovered. | | 
So if the executors themſelves of the leſſoe for years are 4 Co. gs. 3. 
ouſted, they may either have a ſpecial writ on the. caſe . 


[E. M. B. 92. Reg. 97.) or maintain an ejectment. | 


Where the tenant from year to year as long as the leſſor and Doe ex dim. 
leſſee pleaſed, died, it was adjudged, That hit adminiſtrator Shore v. Porter. 
might maintain an ejectment; for it was a chattel-intereſt, and 3 Term Rep. 

we adminiſtrator has the ſame intereſt which the inteſtate had. 


So if the ſpiritual court grant an admini/tration pendente lite, per Lord Hard- 
ſuch an adminiſirator may maintain an ejecment —_ 1 


10, 4 Au alien cannot maintain an ejectment; for an alien Co. Liu. 
« cannot take lands by deſcent.” EPS. 


„ n the fee nf e Atkins dem et of ths 
realm, it is ſettled, | \ 


By ftat. 25 Ed. 3./. 2. Children whoſe fathers and mothers 
at the time of their birth ſhould be liege ſubjects of England, 
are to be inheritable to lands within the kingdom, though 
ſuch children were born out of the kingdom.  _- 


And by flat. 7 Ann. 5 & 4 Go. 2. J 4. it is enated, | 
« That all children born out Fa the ligeance of 3 | y 
« of Great Britain, whoſe fathers are natural-born ſubjects, 

„ hall be doomed nanoral born ſubjects, and ſo may inhe- 

'« tit ln" fol 1 | | 


But where the mother is @ natural. born ſaljact, and the fa- Doe er dim. 
ther an alien, in ſuch cafe a child born abroad cannot take rs . 


lands by inheritance, even though the lands came by deſcent 


II. When a corporation . bring ejetment, they puller N. P. 98. 
ive a letter of attorney to ſome perſon to enter and : 

ſeal a ſeaſe on the land, for they cannot enter and demiſe 

r perſons; and ſuch demiſe ſhould be de- 


e But it ſeems doubtful whether this now is neceſſary: 
& at all events it is cured by a verdict.” „ 5 
| or 


: 
4 


Patrick vf. For where in ejectment the plaintiff declared on a demiſe 
Balls. | by the aldermen and burgeſſes of Bury, but without ſetting 
„ — Ray. out that the demiſe was by deed, or under the ſeal of the corpora- 
tion on a writ of error brought, this was aſſigned for error, 
| but it was held to be well enough; for this being a fictitious 

action, the demiſe need not now be ſet out to be by deed. 


e So corporations ſole may bring ejectment.” 


Read v. Allen, As where the copyholders of a manor belonging to 2 
Per Comyns, at biſhopric, during the vacancy of the ſee, committed a forfei. 
— 5 73% ture by cutting timber, the ſucceeding biſpop was allowed to 
_ *** maintain an ejectment for the lands ſo forfeited. 


Lit. f 77. 10. If a copybolder is ejected by his lord, he can maintain 
an ejectment againſt him; for though he is called a tenant at 
will, yet it is according to the cuſtom of the manor, and the 

copyholder cannot be put out while he performs his ſervices. 


8 But in ſuch caſe it ſeems to be neceſſary that the copyholder 
x Leon. 4. is warranted to make leaſes either by the cuſtom of the manor, or 
2 e licence of the lord; in which caſe he may clearly have this 

nghurſt. Son, | | . 4 


Spark's caſe. And even without a cuftom to warrant ſuch leaſes, in thecaſe 
Cro. Eliz. 676. of an ejectmment, the copyholder could maintain this action 
Eo. Copyh ſec. againſt all perſons except the lord. 


Melwichy, So if the leſſee of 4 copybolder is ejected by a ſtranger, he 
Luter may have this action. | e | 


“ So alſo the lord ſhall in this action recover the copyhold, 
« where the copyholder has committed a forfeiture.” | 


Peters ex dim. And in ſuch caſe where the plaintiff makes title in the 
Biſhop of Win- leſſor as lord of the manor, he ought to prove that his leſſor 
cheſter v. is lord, and the defendant a copyholder, and that he com- 
mitted a forfeiture; but the preſentment of the forfeiture 
Bar. 1707. need not be proved; nor the entry, nor the ſeizure of the lord 
Buller N. P. for the forfeiture. Fo apt HEN 


107. | 4 ts | | | 
2 If the ejectment is brought againſt the leſſee for 
— 8 of a copyholder (relying on the leaſe as a forfeiture) the 


plaintiff - muſt prove an actual admittance of the copy- 
holder, and it will not be ſufficient to prove the father ad- 


mitted, and that it deſcended to the defendant's leffor as 


ſon” and heir, and that he had paid quit-rents; for an 
actual admittance ſhould be proved, for nothing veſts in 
him before admittance and an actual entry, ſo that a leaſe 
made under thoſe circumſtances would be yoid ; for a Copy 


 EJECTMENT. | | 4b 
baker cannot make f leaſe before admittance, except to try 


a title, 
But if a copyhold is ſurrendered to one for life, remainder to PER, | 
another in fee, the admittance of the tenant for life is the ad- Auncelm. 
mittance of him in remainder, though he himſelf never was Cro. Jac. 31. 
admitted; for both make but one eſtate. | | | 


So where a widow is entitled to her free-bench after the Jurdenv. Stone. 
death of her huſband, ſhe may maintain an ejectment before Hutt. 18. 
admittance; for it cometh out of the huſband's eſtate. | 

But in the caſe of a ſurrender, no complete title veſts in wilſon v. Wed- 
the ſurrenderee til admittance, for till then it remains in dell. 
the ſurrenderer; and if he dies it is ſo much in him that his Tale. 144. 
heir may maintain ejectment. ah „„ 


hut if a ſurrender is made, the admittance ſhall relate Holdfaſt ex dim. 
to that time, ſo that ſurrenderee may recover on a demiſe laid pn, 


between the time of ſurrender and admittance. | 1 


3. OF SERVING THE EJECTMENT. 

I. If it is known where the tenant lives, he ſhould be Savage v. Dent. 
perſonally ſerved with the ejectment, if he does not live on the 2 Stra. 1064. 
premiſes for which the ejectment is brought. And therefore 55 
in this caſe where the attorney for the plaintiff knew where the 
2 lived, but did not ſerve him, it was held to be irre- 
gular, | | | 


So where the ejectment is for non-payment of rent, the s. C. 
words of ſtat. 4 Geo. 2. c. 28. are That the leſſor may Buller N. 

without any formal demand or re-entry 8 a declaration 

< in ejectment; or in caſe the ſame cannot be legally ſerved, or 

no tenant be in actual poſſeſſion, then affix the ſame upon 

the door of any demiſed meſſuage; or in caſe there be no 

meſſuage, then upon ſome notorious place on the lands.“ 


« In proceedings therefore under this ſtatute, or at com- 
* mon law, the leſſor of the plaintiff muſt proceed by per- 
© ſonal ſervice, if poſſible.” | 


And therefore where the leſſor of the plaintiff in this caſe Savage v. Dent. 
proceeded, as if the poſſeſſion was vacant (that is, by ſealing ante. | 
2 leaſe as ona vacant poſſeſſion, delivering an ejectment and 
ligning judgment) and it appeared that at the time, though 
the leſſee had quitted the houſe and removed his goods and 
family, yet that he had left ſome beer in the cellar, this was 
held to be ſuch a poſſeſſion as to make the proceedings which 


442 Fx rMExr. 


F inegular al 


they were ſet aſide. 


Goodright ex 2. But if the tenant himſelf cannot * found, then ſervice 
dim. Wadding- on a wife ene on the prenuſes ſhall, be ſufficient; if on 
: — reg the wife it is ſufficient; but if the ſervice is on the ſervant, in 
5 _ Rep, fhat caſe there ſhould be ome pom from the tenant 
200. that he received it. 


Anon. As where the ſervice was on a ſervant, and the tenant in « 
| Balk. 255. letter to the leſſor of the plaintiff” s attorney acknowledged the r- 


cei 4 it, and * his interference to . the plain. 


s leſſor from proceeding. 


| « 8e in all caſes where the tenant cannot perſonally be 

< ſerved, the court will by rule of court order particular ſer. 

« vices of the ejectment to be good, ſo as to give a good 
4 Judgment to the plaintiff.” 


Knightly ex As where on affidavit that the tenant in paſſion had 
dim. Collins v abſconded, and that a declaration in cjetiment had been ſerved 
Dunch. on a perſon in the houſe, and another copy five to the premiſes 
2 Burr. 1206. the court thought it ſufficient ſervice, and made a rule on the 
ounee: bn pot eſſion to ſhew eie e 


be entered againſt the caſual ejector. 


Fenn ex dim. So where the rule was to . 
Tyrrel v. Denn. ejectment which had heen made upon a woman who called 
2 Burr. 1181. herſelf M. Campbell (then in the houſe) ſhould not be deemed 
22 ſervice, and why the leſſors of the plaintiff ſhould not 

at liberty to enter up judgment againſt the caſual ejector; 

this rule was made ab blafut rer 


was either not at home or denied, but that a of the rule 


was affixed to the door, and another thrown in at the window. 


Goodright ex So on an affidavit that one Hawkins and his wife both kept out 
dim. Methold v. of the way, to prevent their being ſerved with the ejettment per. 


Wright. ſonally, a rule was made that ſervice on a ſervagt in the houſe 


dne, ef Horwkine ſhould be ſufficient. 


Douglas v. $o leaving the cjeftment at the was ruled to be ſuf- 
——_— ficient ſervice, it _—_ that the ſervant had refuſed to re- 


1 8 FP" cerve it, by order of bis maſter. - 


Buller N. P. 93. 4. © If there are ſeveral tenants of the premiſes, there muſt 
we 0 a declaration in ejectment delivered to each of them. 


3 And the perſan who ſwears to the ſervice of the cje&- 

Lille Pre Ker. ment, muſt ſwear poſitively that ſuch a one is tenant is 

1916 poſſeſſion: that he read the indorſement to him, and 0 
8 _ 


S8 


EJECTMENT. — 
intel him wich the 8988 thereof; _ſ rer — 1 hs 
it the plaintiff moves for judgment againſt the caſual ejector 

"hich 5 granted, unlefs the tenant enters into the uſual: 0 
| to confeſs leaſe, entry, and ouſter. | | 1 4 


But in ſuch cafe, though the title is the ſame, the court smith v. Crab. 
will not 1 the declarations, and make one iſſue of them; 2 Stra. 1749. 
for it would be making the plaintiff go on againſt all the and note. 
defendants, when he might be ready in ſome of them _ 
only. | | 
5. If the declaration in ejectment is delivered before the 
eſſoigneday of the iſſuable ferms, the tenant is bound. to 

within. eight days. in that term, without further. no- 
tice; but if the declaration is not ſerved before the eſſoign- 
dy of the other terms, the party is not bound to plead with- 
out motion made, and a rule obtained in theſe reſpective 


And when the declaration was delivered after the eſſoign- Annon- Salk, | 
day of Michaelmas term, the plaintiff let that term paſs *** 

without doing any thing, and alſo Hilary term, till the laſt 

day, when he moved for a rule to plead, and for want of 

a plea ſigned judgment: the court ſet it afide, for when 

the plaintiff lets an whole term elapſe, he muſt give a new 


For the notice to appear to an action of <jeAment muſt be Armſtrong . 
vs e in the next term, after that of which the declara- bayer'sRep. 494. 4} | 


* 


6. By ſtat. 11 Geo. 2. c. 19. 4 The tenant muſt give no- 
« tice to his landlord” of any declaration in ejectment ſerved 
* on him, under penalty of three years rent. 


Burt this ſtatute does not extend to caſes where the eject- Buckley v. 
ment is e by the mortgagee to be put in poſſeſſion of MR FRI 
the mortgaged premiſſes, without diſturbing the leſſeeꝰs poſ- onde" Shy" of 
ſeſſion, but only to have his attornment. The ſtatute only es 
extends to cafes where the ejectment is on a title adverſe to that 

bit landlord. _ int T 


And where the tenant had not given notice to his landlord of Doe v. Roe ex © 
the ejeciment, and there was judgment againſt the caſual ejectof, Tegen. 
the court ſet aſide the judgment, and ordered the tenant to pay all 1 Burr. 1990. 
the cofts to the leſſor of the plaintiff on the landlord's enter- BIS F 
ing into the uſual rule to try the title: or the landlord may | | 'Y 
bring a writ of error, which will be a ſaperſedeas of the pro- 19922: 44. 
2 * under. ſtatute 11. Geo, 2. and ſtay the proceed- a S 1241 | 


4 


5 , 
& p 
* » 
% 


LY 


EJECTMENT. 
After ſervice of the ejectment, the defendant ſhould, in 


caſe he means to defend the title, appear and confeſs leaks, 
entry, and ouſter, which brings the title 7} into iſſue; ther 


which he plaintiff i is to declare: 


4. OF THE PLEADINGS: | 
I. oN THE. PART OF THE PLAINTIFF, A 


1. . With reſpect to the Things for which this Adin 
| hes. | 


1. 4 The decliration ſhould always be according to the 

<« plaintiff's title and ſet it out as it is, and ſhew a 
and ſubſiſting o one in him at the time of the ejectment 
« brought. 255 0 


Goodgain v. For where the plaintiff declared, „That the aid 
Wakefield.” (the leſſor of the plaintiff) on the 2470 day o 23 Fg 
> = cle had demiſed the premiſſes to him, to hold r ſaid 
Welder. 2 une, by virtue of which on the day ped js year laſt — 
1 Sra. 550. ad entered, and that the defendant hd (to wit) on 
5 24th of Fane, had evicted him; this was held to be bad, 
for, from being excluſive, the leaſe did not commence till the 
2 5th of June, ſo that he was a diſſeiſor by his entry; and ſo 
the plaintiff had laid the commenceme his leaſe before his 


| yes accrued: but-it would be good in e 


. And therefore the demiſe by the leſſor of the plain muſt 


cc always be laid after his title has accrued.” 


Roe ex dim. For. where the anceſtor of the leſſor of the plaintiff un- 


 Wrangham v. der whom he derived, died at five o'clock in the morning of the 
we 4 - Fit of January, and the demiſe laid was on that day, it was 
R inſiſted, that as the law admits no fraction of a day, that the 
* for the whole day was in the leſſor of the plaintiff's an- 

ceſtor, and ſo that leſſor himſelf had no title to demiſe at the 

time laid in the declaration; but the objection was over-rul- 


ed, for the allowance of the fraction of a day i is a fiction in 


law, which never does wrong. 


| But where the diane had been tenant at will to the leſ- 


Fes pes ſor of the plaintiff, poſſeſſion had been demanded and refuſed 


” v. Herbert. on the 5th of October; an ejectment was brought, and the de- 
erm. Rep, muſe laid the 1/4 October; it was adjudged that the pier 


Tt be. could not recover, for the tenantcy was not Peterman on the 
day of the demiſe laid in the declaration. 3 05 


Baſſor Baſſet. . | So where'the ejectment was brou it by a poſthumous child, 
1 c. / and the demiſe laid from the death of his father, Lord Hard- 


In 
Buller N. P. 2jcke was of opinion that it was good, and 57 Wr 


1e. 


8 © 


J 


unt was eſtopped to ſay that the leſſor of the plaintiff was 
not born at the time of ; demiſe laid, by ftat. 10 & 11 V. 
3 f 16. | ; : | | 
But it is not neceflary to lay any day certain upon which _ 
« plaintiff entered; it is ſufficient to lay a demiſe, and then 
« ſay in general that he afterwards entered: for ſo are the pre- 
And if the term demiſed to the plaintiff is expired, or like- Roe er dim. 
j wo expire, before trial, the court will upon motion enlarge 4 Black — 
the term, though former practice would not allow it. 940. f 


2. © The declaration ſhould ſtate the ejectment by the de- 
« fendant as done ſubſequent to the date of the ſuppoſed leaſe 
« made to him by the for of the plaintiff, for otherwiſe the 
« ejectment, which is the injury complained, would pre- 
« cede the time of the accruing of the plaintiff's title, and 
« ſs there would be no cauſe of action; as in Gaadgain v. 
r 1H o8lt ;otiengh th to 

But though this is the right and proper form of declaring, 
yet this being a fictitious action, it is not fatal if laid other- 
wiſe: for caſes have occurred in which the ejectment has been 
laid prior in point of time to the demiſe, and yet the court held 
it to be good; that is, where the plaintiff declares on a cer- 
tuin demiſe, and that defendant gſterwards ejected him, and X 
then under the via. mentions a day prior to the demiſe, in | 
which caſe the viz. being inconſiſtent with the , afterwards, — Be 
ſhall be rejected as ſurpluſage. 1 5 p 
As where the plaintiff in ejectment laid his leaſe on the 6th Adams v. 
of September, 2. Fac. and that the defendant, paſtea viz. an Gooſe. - - 
the 4th of September, 2 Jac. did eject him. Objection being Cro. Jac. 96. 
taken on the ground of the ejectment being laid precedent to 
the demiſe, the court nevertheleſs held the declaration good, 
the time laid under the. viz. being inconſiſtent and repug- 
__ ooo | | | 


So where the plaintiff in ejectment declared on a leaſe, Swimmer ex 
dated 1 Feb. 1742, to hold from the 8th of January before, dim. v. Groſ- 
and that afterwards, viz. on the 28th 0 anuary defendant ©**" 2 | 
had ejected him; it was inſiſted for the defendant, that the 1,2" © * 
ejectment was laid before the plaintiff's title under the leaſe, Buller N. P. 
which was not made till the firſt of February; and 1 Sid. 7. 106. 
was quoted: but the court held, that the day of the ejectment 
being laid under a videlicet, was ſurpluſage, and ſhould be re- 

Jected, and that afterwards ſhould relate to the time of max- 
For the plaintiff in his declaration need mention uo parti- Merrell v. 
| ailer day of the ouſter, ſo that it appears to be before the action Smith. ; 


Cro, Jac. 311. 


I 0 0 Fa) 
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| brought, 2nd, after the term commenced; though in the pee 


cedents a certain day is always laid. 


3- © Theſe are caſes of repugnancy before a trial; 8 2 
* verdict will cure almoſt all e except fuch as 
ce affect the title. 4; 


Small ex dim. As where the plaimiff decked ona leaſe made in 4 thir. 

Baker v. Cole y- bird of the reign of king George the Third, which was an 

& Skinner. impoſſible time, the ejectment being in the firft year of that 

2 Burr. 2239. king, plaintiff had a verdict; and this being moved in arreſt 
of judgment, the court held it to be amendable. 


| « Bur if the fault ae. to the nu. o is inthe proves it is 


8 


9 C —· 0m inowl- 
Meymot. ſeflion, the ſaid James inſtead of John was ſaid. to enter by 


* Stra. rar. virtue of the demiſe; the court refuſed to amend it, for they 


conſidered it as proceſs. And juſtice Wright cited a caſe of 


Hill. 15 G. 2. where the premiſſes were laid to lie im Twic- - 


kenhgm or Ifleworth, or one of them; and the court refuſed to 
let the phintif amend, e re eye 


— 


n hands ee eee 


or and the nature Sort dri en ac as ara 
paſture,” c. | 


Ed. Sava, For where the cjefirnent was for a meſſage and. 8 con- 


caſe 11 in C68. taining three acres, and verdi& for the tiff, the judg- 
ment was arreſted, for it was not ſaſficient to tare the quan- 
tity only, without alfo e the nature 9 mea- 


dow, &c.. 


" & "And fo it is not ficient to fran: he nary ah, with 
« out alſo ſetting out the quantity.” 


- 


Holdfaſt v. fr life de ee nn Ef A cit 


Wrighe. Partridge's Lees, containing ten acres, more or leſs,. it was 
x 7 held to be ill; for the tg ated 
Buller #6, p, 

109. 


And in like manner where the — was for five cloſes 
Knight v. of goo meadow, _ 2 f SOur 
"mes. '  acre.in upon not guilty pleaded, and verd for plain 
* tiff, the judgment was arreſted, becauſe it was not ſhe wu hom 


much there was of ane, and how much of the other. 


4 l uncertainty 
* an incurable fault,” 


in ths chen ge 
— As 


*, 


þ | 
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As where che ejectment was for ſeven meſſuages or tene- Burbury v. 
Sid. 295. 


ments, the declaration was held to be ill, for the 3 oo prong 


of whether they were meſſuages or tenements: And thoug 
in a modern caſe the demiſe was ſo laid to be of a meſſuage Goodright 

or tenement, and the court were well inclined to get over the ex dim. 
objection, yet they held themſelves bound by former deciſions by 8 
to adjudge the uncertainty to be incurable. „„ 


But if the ejectment was for one meſſuage or tenement, Per Twiſden 


called the Black Swan; it had been good, for the laſt words fix pos | 
itto a ſufficient degree of certainty. OO OD 


e But the plaintiff is not bound to declare for the exact 
fuantity which he has a right to recover.“ 


« For he may declare for any indeterminate quantity; and 
« the form now uſed is ſo viz. one thouſand acres of paf- 
« ture,” c. And he ſhall recover according to the quantity 
to which he proves a title. V 


As where the plaintiff declared in ejectment for one "25g Guy v Rand. 
dred acres of land, and ſhewed his leaſe in evidence, which Cre. Elis. ak 


ms only of forty acres, and it was contended that he had fail 


ed in his caſe, for there was no ſuch leaſe as that on which he 
had declared; but it was ruled to be good for ſo much as was 
compriz ed in the leaſe, and for the reſidue, that the jury might 


* „ . 


find the defendant not guilty. © _. 


do if the plaintiff declares for any thing, and proves a ti- 2 Roll Ab. 734. 
tle to but a moiety, he ſhall only recover 70 much; as where 1d. 319. 54 
it was for an houſe, and the proof only went td ſhew that part Bickmann. 
of it was built on the Mlaintif 's land by encrgachment, he re- Lev. 334. 
covered ſo much as was fo built on his lannqa . 


But though the plaintiff may thus recover in &jeAment ſz Doc ex dim. 
than he declared 2 yet if he proves a title to more than he has Burgeſs v. 
all 


5 . » Þ & al. 
declared for he not recover it, for he can recover no mere pong 326. 
than he goes for in his declaration. 7 


* 


« So though the plaintiff declafes for a time longer than he 


«* has a right to recover, yet he ſhall recover accbrding to what 


« his title really is.“ 


: For where the | aorha Seton a leaſe for ſeven years Bai andion - 
from the 25th of March 1755. In proof it appeared that N. Carruthers v. 


S. who was ſeiſed in fee, had demiſed the premiſſes in queſ- 3 * 


tion for ſeven ek; to D. in 1763, and that he in 1764 had Trin 5G. 3. 


Agnes the uhexpired refidue of his term to. Carruthers, ſo Bull. N F. 106. 


that if he recovered in this action, under this demiſe, he 
muſt recover for two years longer than he had a title. But, 
per Lord Mangfield, if the leſſot of the plaintiff has a title, 


8. 


* 


48 - "  EJECTMENT: 
+4 thought but for one week, he ought t 


true gueſtion in ejetiment is, who has the, 
therefore in this caſe the and 


ingly. 
2 _ 7 b e eaten e it $6 he) 


te is not required, and greater latitude is now admitted than 


« formerly; becauſe the leſſor of the plaintiff is to ſbeto the 
® lands to the ſheriff and to w wm n 


« peril, I» 
Therefore deſcriptions of certain kinds of and of local ul | 
have been held to be good. 5 
Lord Kildare v, As where eras for one hundred ares of c in i. 
"_ yo land; it was held to be good. 
* So for bog in the fame kingdom, 
: Barns v. Pe- So for aller carr in Norfolk. 


2 Stra. 1063. And in many other inſtances. N 
Si Henry Har- 6. In ejectment for tithes, * 5. it is not 


2 ſufficient to declare 9 kitbes in ſuch 3 

ee Frey it ſhould 25 ee uality; 2 
— l hay, wool, wap e or the wore Dr land it 
| wtf 3 OW OL the words of the ftz- 
8 tute are to that effect. ; 


« So the cjetent ſhould tate the demiſe os have br 
made by dd, 


For where the jectment was for tithe, not laying b deed, 
». Roll the judgment ws remevte. : 


2. With reſpect to Perſons who may maintain this 


ion. 


1. „ If the Seckuration ſtates the demiſe to FO plaintiff to 

1 be of ſeveral leſſors, it muſt appear that each had a title 1 

the whole of the land or the premiſes demiſed, or the decla- 

« ration will be bad. For if one has not an intereſt in the 
« whole, he cannot be ſaid to demiſe it.” 


e Therefore where in ejectment the plaintiff declared on 2 
2 leaſe made by 4. & B. and on not guilty pleaded, the jury 


„and B. had the remainder in fee, ind chat 4. was 
1515 On this finding, it was 2515 againſt the plan 
but the * * A. dur- 


| * on „ That A. e the land 


r iv the leaſe of 4 280 

ing his life, aud the confirmation of B. 
— Wol- 2. Therefore, on the ſame principle, — 
Sc Jac. 165 Join i # (ag9 of Over han bring an ejectment, it 1 


FFF 


 #f granting 


and it is indorſed on 
| oy g leaſe, entry, and 0 


PE pl equently each cannot demiſe the whol, 
5e that there ſhould be a d;fin2? count on the demiſe of rack, a 
they may join in a leaſe to a third perſon, and A pen gay Wie 
make a leaſe to try the title. * 
Mose v. Fuſe 


Rot par perqmromnay join in f lest to ch de tithe in Jed ae 

ment; jp nol oh oye Wann m_ | 

whole, and ſo his demi of it is goqd. ws 1181. : 
And "i fame reaſon” coparceners may join in a leaſe EF: 5.6. 


— 2 Nu, 8 ee the & 
18 


the plaintiff i in ejectment; but the uſual 1 in a 1 Ld. Nn. 


leaſe to a third perſon, who demiſes to the plaintiff; for a de- 726. 
a r N e ee . | 


4 Huſband and wi Cena om | 
3 without that it was by deed, though A” 64. 
ner held to be weg. 5 


4 Where the leſſor of the Slaintif claims by leaſe ode Wells v. 
a copybolder, he muſt ſhew, that by the cuſtom of the manor, Partridge. . 
the copyholder may let ſuch leaſes for years: ee 4 
ſet out in the declaration, and the count be general „it mall be 
=o a leafs at common law, * 
e. 


If the declares as he ** ll x. 
ah cn aer 2b of =. * 
— without e — he was ordinary, * the ! 


8 or THE PLEADINGS ON THE PART or THE n. 


I, & The tenant in poſſeſfon muſt apply to the court tobe 
% made defendant, in the room of the ual cjeftor, This 
« is done by os of court, on. condition of his PINS 
* teaſe, entry, and ouſter,” 


But if the defendant does nnen, at the a 
feſs leaſe, entry, and ouſter, the plaintiff muſt be nonſuited, age 
as he cannot prove any of theſe requiſites; and they upon re- ud 
turn of the poſfea Judgm ent is given againſt the gaſual ejector, 

9. ea that the nonſuic was far not cone | 
Upon this the plaintiff is intie 
ed to have his coſts taxed againſt the men, * if they- 
Wan an attachment will go. | 


If there are ſeveral defendants, hl "es * 0 8 
not N and confeſs leaſe, entry, and ouſter, A verdict Nrle. * * 

be taken for Mw —_ the u ſhall haus judg- 2 æwů 

8 2 em 


3 
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x Barnes, 118. 


EJECTMENT. 
Ellis v. Knowles. inent againſt the ciſuäl ejector ſor the lands of which theſe de. 


fendants were in poſſeſſion. EY eee is e 

2. By fiat. 4 H. 7. 24. «© Where a fine has been levied of 
« lands, unleſs an actual entry is made to avoid it within five 
« years, it ſhall be a complete bar to all perſons whatever, 


| «-except'femes covert (not parties to the fine) perſons under 
« the age of twenty-one years, in priſon, in de- 


„ yond the ſea, or of non ſane mind, who have five years 
. < to make their calm and entry after their diſabilities re- 


& moved. 


« But if the five years begin to run while the party is not 
« under any of. the diſabilities mentioned in the ſtatute, - 
though he afterwards becomes diſabled, yet ſhall he be 


c harred' by the flatite.” | 
For where the leſſor of the plaintiff was an infant when the 


fine was levied, which was in Trinity Term 1775, but came 


of age in Feb. 1784, and in Dec. 1784 was impriſoned for 


debt, and ſo continued till 1789, when the ejectment was 
brought, it was refolved, That not having made an entry 
when he came of full age, that the ſtatute ran againſt his 


claim, though fo ſoon after another diſability incurred. 


AT. 1757 MSS. 


2. „And an actual entry muſt be made.” 
In this caſe the ejectment was by truſtees in @ marriage. ſet- 
tlement, in whom a term was veſted for raiſing childrens por- 
tions: the perfon in poſſeſſion claimed under a mortgage ſub- 
ſequent to the term, in which was à covenant to levy a fine, 
and a fine levied accordingly : it was objected that the plaintiffs 


could not recover, not having made an entry; and, per Baron 


Smythe, the truſtees were clearly intitled to' avoid the fine by 
entry; but by the fine their eſtate was diveſted, and they can- 


not maintain an ejectment before entry; fo the plaintiff was 


nonſuite. 


3 Burr. 197, 
Jenkin v. 
Prichard. 
Mich. 30 G. 2. 
C. 8. way 
Bul. N. p. 103. 


Berrington v. 
Parkhurſt. 
2 Stra. 1086. 


Muſgrave 
ex dim. ws 
Hilton V. Sir 
Ino. Shelly, 
Will. 214. 


o 
, * 
- 
* 


And where the ejectment is for lands which have been paſſed 
by a fine, the confeſſion of leaſe, entry, and ouſter, by the te- 


- nant is not ſufficient, the leſſor of the plaintiff muſt make an 


actual entry; and ordering one to deliver a declaration in eject- 
ment to the tenant in poſſeſſion will not amount to an entry 


ſufficient. | Wy 1 
Therefore where, to avoid à fine, leſſor of the plaintiff 


© 


made an entry, but having brought his ejectment, he laid the 
demiſe three months before his entry. It was adjudged that an 
actual entry being neceſſary to avoid a fine, and give him title; 


and he having laid the demiſe before his entry, that he had then 


F 


no title, and fo could not recover. 


But where the leſſor of the plaintiff made an actual en- 
try on the lands in Septcmber, 1744, and laid his demiſe in 
| | ejectment 


EJECTMENT. - — 


at in Ozober of the ſame year, though a fine was levied 
5 the — of theſe lands. in Eafter Term, 1745, it was 
a<udged, That the entry being || preg to the fine, that it was 
fufficient to enable the leſſor of the n to make a leaſe 


to try the title, 25 


: « In other caſes the confeflion, of leaſe, entry, and 8 3 Burr. 1897. 
« is ſufficient; as if the ejectment is brought for a condition 
a 4 broken, it is ſufficient.” * . 


For where the ejectment was ; brought by the leſſor againſt Little v. Hea- | 


ton. 
the leſſee, on a condition of re-entry for non-payment of rent, gal. Wr 


proof of an actual entry * ouſter was held to be not neceſ- - Doug), 460. . 


do where the ejectment was by one tenant in common againſt Oates ex dim. 
auther, proof of an actual ouſter was held to be not neceſ- Ke _ Te 
| fary, and that the confeſſion of leaſe, entry, and ouſter was- 5 Bur. 1895. 


b ſufficient to prevent a nonſuit. 


But in the caſe of tenants in common, if in fact ROM has 8. C. 
been no actual ouſter, the defendant ought to apply to the Buller N. P. 
court not to compel him to confeſs, or permit him to do it 
ſpecially; which the court will do where it is only matter of 
| account, and the only ouſter is by pernancy of the profits, 
without an actual obſtruction of the other to occupy. 


And the levying a fine by one ent is not an ouſter of wy A . 


his companion. „ 


In deliverin * opinion of the court in Godright v. Cater, I 177 1 


Dougl. 468, Lord Mansfield ſays, That in the caſe of à fine x02. quot 
only is an actual entry neceſſary to be proved. But the reporter Do 468. 
makes a guerre, and that the doctrine is contrary to Lord * an authoriry 
Mansfield's own doctrine in Burr. 1899, where he mentions. 
that an actual entry is neceſlary to prevent the operation of the a 
_ =o of limitations; and Bus v. Forteſcue in Dom. 71 
Proc. is there given as the authority: ſo that it ſeem ank 
— entry in he _— of the Ratute of limitations is nere 
ary, 2 


By tat. 4 d . 16. 4 16. it YO FER Ur « That 
; .noclaim or entry ſhall be ſufficient to avoid a fine levied with 
„ proclamations, unleſs the action be commeneed within one 
year after making ſuch entry or claim; and to avoid the ſta- 
« tute of limitations, unleſs the action has been commenced : 
* within the ſame time.“ 8 


3. And as to what gl be 2 entry, it has been dee 


8 _ 


| 1, That in this caſe where a fine had been levied, he leſſor Anon, £ 
of jhe plaintiff proved that he had gone to the houſe in Skin. 412, 
3 dene 


— 


Sire. 1148. 


— 


dueftion, and at the gate nud ts the tenant hide ke was Hts 
& the houſe and land, and forbade him to pay any more rent 
to the defendant, but that be bad not moren the Bouſe when he 
made the demand. On which it was agreed, that the claim at 


the gate without entering the houſe was inſulkcient, Then it 


proved that there was a court before the houſe, and which 
longed to it; and that though the.claim was at the gate, ye 
that it war on the land, and not in the ffrett ; this was holds 


to be a good entry, and clearly to yer the ejectment. 


2. So where 'a fr Aer mads entry on the premiſes, on 
behalf of the leſſor of Nh 2 a. but without 3 authority 

him at that time, claiming for him under a will, but 5 
leſſor of the plaintiff aſſented to i before the day laid in the demi 23 
the 4 were 4 6 opinion that the entry d c 
to ſupport the — brought on the title, the ſubſequent 


allent Bring eftabliſhed the yatidity of the un 19755 


3. It is enacted by ſtatute 11 Geo, 2. 6. 19. « That 
« where an ejectment is ſerved ori the tenant, that that the lind. 


4 lord may by leave of tht court make himſelf defendant with the 


nut in paſſeſfon, in caſe he appears: but in caſe the te- 


&« nant will nor appear, judgment ſhall be ſigned againft the 


 _ #4 caſual ejector. But upon the landlord's entering into the 


«© common rule; as the tenant ought to have done, the court 


Will order a ſtay of execution upon ſuch judgment till fur- 


Under this fatute, it has been reſolved, N 

| ft. „ That the landlord has under the ſtatute a right to 
« be made a defendant, if be applies; but it is optional in 
& him to do fo or not.” | 


For where the pla plaintiff moved, that tbe landlord might be 
joined as a co-defendant with the tenant in poſſeſſion, the 


Court A 
»A = 


Adin dhe cal, where — ts be nike 

z defendant, the plaintiff oppoſed it, on the ground that the 

= was a member of — but per Holt, he muff 
joined'; and we cannot compe] him to waive his privilege 


2. No man can be admitted Weben under 
c ſtatute, unleſs he is the actual landlord, or one who has 


2 e reed 
| Therefore | 
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Therefore where a man deviſed his eſtate to J. $. ahthe Roc on Gi. 
heir brought his action of ejectment againſt the tenant, J. 8. Lo _ 
(the drvile) applied to be admitted a defendant, and was re- C. B. 9 


| fuſed, for he was not the actual landlord. 13 ö 


But the court permitted a deviſee in truſt to defend i in cjet- e 
ment 'as landlord, under the ſtat. 11 Gee. 2. though oy Maarls ve 


Doncaſter 


would not allow ceflui que truſt himſelf. | 4 Term Rep. 
| 122. 
Sd a mortgagee. who had never been in poſſeffon or received and 3 Term 
the rents, has been refuſed to be made a defendant. 22 ng OY 
| ES EX 


2 
And in caſes of vacant poſſeſſin no perſon claiming title w. | 
will be let in LEW 5 that can firſt ſeal a lerſe os Tris —_— 2. 


ö Buller N. P. 9g. 
the premiſes muſt obtain poſſeſſion. 9 er 10 25 
4 And this rule was made to n meme —_ 
L being admitted as defendants.” 


Therefore a purchaſer of a reverfiow, which Comal a. 
2 pretended title, and where no rent had ever bean paid, was James v. Roe. 
tel to be inadmiſſible as a defendant, r. — > — 


But in this cls, which was a diſputed title between the Farclim ex 
bord by eſcheat and the heir, neither of whom had been in pof- dim. Fowter v. 
flor, the 15 reſolved, That the tide . © td, Os 
and ordered ment to be broyght by the eat, 1 Black 
and that the de cle de 1 i lia either alone, ogy nl 


or with the tenant in poſſeſſion. 


4 Though che defendant eonfeſſes Jeaſe entry, and ouf- Smith ex dim. 
bs yet he may deny that he is Hh poſſeffion In premiſes, 2 | 

r which the plaintiff goeg and put the laintiff upon prov- "am 
hg it; and if he cannot, ne Een e nonfat uited Bulle N. Þ.1 


And where the landlord has heen iel as defendant, 8. c. 
the plaintiff muſt prove that the defendant or his tenant are 
in poſſeſſion of the premiſes in queſtion, For the rule is, 
That the landlord hall defend for the premiſes only, whereof 
his tenantg are in poſſfeſſion; and the party does not admit 
himſeif landlord of any premiſes which t e plaintiff may make 
 fitle to, but to fych only as were in poſſe Fon of his tenants. 


But it has been ſaid that if there de but one dafindant, © 
tenant in poſſeſſſon, that the plaintiff need not prove him in preg el 


poſſeſſion j hecayſe if he ”_ _ why did he . into the M. 30 O. 2. at 
rule * | Sirtin 

| Tow N. B. 

| 8. ie is fad in. this caſe that where the huſband is lffor of 37 ; | 
the plaintiff, that the wife _ be made a defendant in eject- 2 I 


ment. As where the plaintiff's title was by a pretended in- , 
ſermarei as Was Fourroyerred: 1 
** | | 2 „ | ; 


* 


- 


. q 
. * 
Fe g 
| vw - 
% 1 * 1” Mos 
— 


which are good in this action. 5 t . 


rt, ® That the lands for which the ej egtment is brought - 


are ancient demejne, is a good plea in abatement.” 


But the plea muſt ſtate, that the lands are held of ſuch 23 
manor which is ancient demeſne, not that they are parcel of 
the manor; for though the manor is ancient demeſne, yet the 


© manor and the en, . of the manor are impleadable in the 


+ king's courts and at common law, and not in the lord's courts, 
for that would be to make the lord judge in his own cauſe, 


Brittle v. Dade. 


Salk. 185. 


Dee er dim. 
Ruſt v. Roe. 
2 Burr. 1046. 6 


But lands held of a maner which is ancient demeſne, are im- 
eadable in the court of ancient demeſne, and there only. 
N. B. 11 . 1 Roll, 324. | | | 


| Therefore if the lands are -copyhald and ancient demeſne, 
the ejectment for them muſt be tried at common law; for copy« 
hold lands cannot be held of a manor, but muſt be parcel of it. 
So the plea ſhould ſtate the manor to be ancient demeſne.”.. 


For where in this caſe the affidavit on which the plea was 


grounded, only - ſtated « That the lands ſtated in the decla- 


ration were ancient demeſne, and held of the manor of God- 


manc heſter, without ſaying that the manor was ancient demeſne, 


It was adjudged to be bad and inſufficient : for this youu being 


do ouſt the courts above of juriſdiction, it can only 


e done by 


| thewing another which has, and that is by ſtating the manor to 


Hatch v. 


Cannon, 


3 Wilf. 51. 


| Moor v. 
Hawkins. 
- Yelv. 180. 


be ancient demeſne. Beſides, the eſtate of the leſſor of the 
Poe. Send appear x ee 
ſue in the courts of ancient demeſne. 3 : 

But this being a dilatory plea to the juriſdiction of the. 
court, muſt always be verified by affidavit. 5 | 


2. If the plaintiff after 7A] and before, trial, enters into 


part of the lands in diſpute, the defendant may at the aſſizes 


plead this as a plea puis darreign continuance, in bar of plain- 
tiff 's action: but it is at the diſcretion of the judges if they 


will admit it; but if they do, it ſhops the trial, and the plain- 


tiff is not to reply to it at the aſſizes, but the judge is to re- 


: turn it as parcel of the record of M. Prius. 


Brownl. 128. : 


+ Accord and ſatiefattion is a good plea in qe ment. 


© For ejectment ſuppoſes a treſpaſs ; and they are ſo inter- 
woven, that they cannot be ſevered; and in all actions which 
ſuppoſe a wrong vi et armis, and where a capias and exigent 


Jags, acgord is & g, plea. .. * 


* 9 4 : "EY » 7 es A ral 
2 e | i; 
| ; | | 4. Gene « 
as, p a P 4 5 * 
, s 
| * 


. General eſtates in fee ſimple may be generally pleaded, Co. Lit: 303. 
but the commencement of eſtates tai], and other particular - + * 
eſtates, ought to be ſhewn, unleſs where alledged only by 1 
Nay of indupement. 80 che life of tenant in tail or for life. ©" 
ought to be averred. 1 5 „„ | 1 


\ 


As where to treſpaſs for ſpoiling plaintiff's graſs, defendant John's v. 
juſtified and derived his title under one Knight, who tuas law- Whitley. 

ly intitled to the remainder of a term for ninety-nine years, 3 e 66. 
without ſaying any thing more, or how derived out of the g -—— mu 
fee: the plea on ſpecial demurrer was held to be bad. 38. P. 


Bo no one can in pleading make title to a copyhold, unleſs Shepherd's caſe. 
he ſhews a grant thereof; it is not ſufficient to ſay © that Cro. Car. 190, 
« ſuch a one was ſeiſed in fee, or in tail,” G. 3 


Mete. If judgment in ejectment be ſigned in a country Anon. 
cauſe for want of a plea, but no poſſeſſion delivered, a judge Salk. 516. 
at his chambers, at any time before the affizes, may compel | 

the plaintiff to accept of a plea; but if poſſeſſion has been 

delivered, he is without emed. 


- 5. OF THE EVIDENCE, 
As in this ation each party claims @ title to the lands, ! 
f,, A 


THE EVIDENCE FOR THE PLAINTIFF AND. 
| DEFENDANT, | 


I. „In ejectment the plaintiff muſt recover by the ſtrength ._ 
of his own title, not by the weakneſs of his adverſary's, 
« for whom poſſeſſion is a good title. The plaintiff muſt 
_ © therefore always ſhew a goad and ſufficient title in himſelf, or 
© he cannot recover.“ : 7 8 

Therefore where in an ejectment under two ſeveral de- Roe ex dim. 
miſes, a title was proved in one of the leſſors of the plain- Haldane and 
tiff 1 Haldane). 1 a witneſs oY the plaintiff proved — Bo 
that /he had aſſigned all her intereſt in the premiſes te the other 185 
by a deed Ys in court; but ch lain . to pro- _ * 
duce this deed, upon Which à nonſuit took place; for by 
this evidence all title was taken away from one of the leſſors 
of the plaintiff, and there was no proof of the conveyance to 
the other, and ſo no proof of any title in him. 1 
“ cᷓo that it will be ſufficient for the defendant in ejectment Bull N. P. 
2 to prove a title out of the leſſor of the plaintiff, though he 110. 

* can prove no title in himſell, © Fa | 


5 EJECTMENT. 


Doe e dim. As where the leſſor of the plaintiff claimed under a demiſe 
om Bar- of the rectory-houſe, &c. from the rector for 21 years, and 
4 Term Rep, the defendant had entered on him without any colour of title 
700 whatever, the defendant at the trial relied on the leaſe being 
void under ſtat. 13 Eliz. 20. by reaſon of the non-refidence 
of the rector, he having been abſent for more than 80 days 
_ "within the year, which fact was proved; it was decided, 
That by the words of the ſtatute, the leaſe being declared to 
be void, that the leſſor of the plaintiff had no title, and (6 
could not recover, though the defendant had no colour of 
title, and was a ſtranger and a wrongdoer. e 


2 u. So in ejectment for a moiety of an Inn at Bewdley, which 
Breokholding . was copyhold, the plaintiff relied for his title only on payment 
CO of rent, which had been uniformly paid to him for forty years, 
A. 1759, twenty-eight years by the defendant's huſband in her right, 
MiSS. '- and twelve years by the defendant herſelf; the counſel for the 
dieeęendant offered to prove that the premiſſes had been entailed 

by an old furrender to her father for life, with remainder 

over; and that the father, though only tenant for life, had 

made a leaſe for 500 years in truſt, as to one moiety for the 

perſons under whom the plaintiff claimed, and as to the other 

moiety in truſt for her ; that the rent had been paid by the de- 

fendant, ſuppoſing the leaſe was good, which in fact was void 

ſince the father's death. It was objected, for the plaintiff, 

that this evidence was inadmiſſible, 1ſt. Becauſe payment o 

rent was concluſive evidence againſt the defendant, that ſhe 

could not ſet up a title in herſelf, but ſhould haye let the plain- 

tiff into poſſeſſion, and then have brought her ejectment: 

2dly, That ſhe was barred by the ſtatute of limitations. But 

Baron Adams over-ruled objections, holding, 1ſt, That 

ejectment being an action to fry the title, that the defendant 

was at liberty to ſet up a title in herſelf: adly, That the hold- 

ing being as a tenantcy in common, that the defendant wag 
never out of poſſeſſion, and fo that the ſtatute did not attach, 
and relied on Reading v. Ray ſſen. Salt. 242. ' © 


England ex So where the leflor of the plaintiff held a leaſe of the pre- 
dim. miſſes for which the ejectment was brought, for with Par 


- #6 a rs, and the defendant was his under-leflee, it was re olved, 
- ee Rey. That in ejectment for theſe premiſes the defendant might bew 
63% that his landlord's term was expired. DE OR | 
« But if he proves a title out of the leſſor of the plaintiff 
« it muſt be a good and a ſubſiſting one elſewhere ; a ſup- 
« poſed title in another will not be ſufficient.” 
| As if the defendant was to roduce an 44 ah of one 
alt th Fe the lands in queſtion; that 


So -- thouſand years to another of 
ET HI TS pg OR, e | alone 


fuch aſe, within twenty year 

_ gagot, he ſhall — in evidence the title of the firſt mort - Lindſey. 
gagee in bar of the ſecond, for he is barred to aver againſt Bull. N. P. 216. 
his own act, that he had nothing in land when he made the 


So if the defendant produces ati old mortgage-deed, where- wilſon v. 
- on intereſt has not been paid, nor rg entered; againſt Witherby. 
the title of the leſſor of the plaintiff, who claims under the 5 Aur. in Kent, 
mo „this will not be ſufficient to defeat the leſſor of Bull. N. P. 110. 
the plaintiff, becauſe that no intereſt appearing to be paid, | 
the court will preſume that the m e was fatished: but if 
+ the defendant can prove payment of intereft upon ſuch mort 
gage after the time of redemptjon, and within twenty years, 
it will be ſufficient to nonſuit the plaintiff. _. | 


So where the defendant produced a deed for years Farmer ex dims | 
of the anceſtor of the leſſor of the plaintiff, upon which was Earl v. Rogers. 
this indorſement, © Received 3oth of Arch (being after the 2 Ha, N. F. 

limited in the proviſo) from Mrs. M. O. 5ool. on the 210. 8. C. — 
within written mortgage; and I do hereby releaſe to the faid | 
M O. and diſeharge the mortgaged premiſes of the ſaid term 
of five hundred years: the ejectment was brought by the 
heir at law againſt the defendant, who had got the mortgage- 
deeds in his hands, and was in poſſeſſion. At the trial he 
produced the above mortgage-deed, and inſiſted that the 
mortgage term was ſtill ſubſiſting, and that the poſſeſſion 
was ſufficient againſt the plaintiff, who muſt recover by the 
ſtrength of his own caſe. To prove the term ſubſiſting, the 
defendant relied that the term being created by deed, could only 
be ſurrendered by deed, which here was not the caſe, and that 

e paymetit being after the day limited in the proviſo of the 

deed, that the legal eftate was ſtill in the mort- 
| gagee:-but on a caſe reſerved, the court were of opinion, 
1ſt, That theſe words amounted to a ſurrender : 2dly, That = 

fuch furrender might be by note in writing, within the ſtatute 2 
of fradds, for under the ſtatute, any term of years may be 
created by writing without deed, and the ſame be ſurrendered 
by deed or note in writing and, 3dly, That ſuch note in 
writing was not required to be ſtamped. The court therefore 
held, That the defendant ſhewed no ſubſiſting title againſt the 
leſſor of the plaintiff under this deed; and the plaintiff there- 


fore recovered.” ' | 


« And though leſſor of the g_ in ejetment muſt Buller N P. 
ſhew a good and fubſiſting title in himſelf, yet in the cafe 77 
« of Lade, Bart. v. Halford, Paſch. 3 Gee. 3. B. R. Ld. 

„ 4 > 88 „ 6 AS : Mansfield 


_ Exc TMENr. 


«.. Mansfield declared that he and many of the judges had re- 
<« ſolved never to ſuffer a plaintiff in ejectment to be non. 
i &« ſuited, by a term ſtanding out in his own truſtee, or by ſetting 
Dovgl.665. © wp of a ſatisfied term by the mortgagee againſt the morigagor; 
e but that he would direct the jury to preſume it to have been 
“ ſurrendered, [05 $4 e e. OM | 


'® Quzre, Vid. & So where a legal term is created for a particular purpoſe, 
v. Staple. cc if that purpoſe is ſatisſied, or if r not interfering 

* « with the conteſting parties *, it ſhall not be ſet up againſt the 

« leſſor of the plaintiff.” | 8 | 


Doe er dim. For where an ejectment was brought for a moiety of the 
Briſtowe v. manor of J/inkburn, under the will of Dr. Burnell as one of 
| Pegge. his co-heirs. By the teſtator's marriage-ſettlement A. D. 
1748, two terms had been created, one for ninety-nine years 
to ſecure an annuity of 2001, per ann. to the teſtator's mo- 
ther; the other of 1000 years to raiſe 2000]. for his wife in 
caſe ſhe had no iſſue; The teſtator died in 1774, leaving no 
iſſue, and by his will deviſed all his eſtates to truſtees in truſt 
after the death of his wife, for ſuch perſons as according to 
the laws of deſcent ſhould be his heirs at law. The defen- 
dant in 1776 had been found heir at law in conſequence of an 
iſſue out of Ghancery, as deſcended from a daughter of a com- 
mon anceſtor, and was in poſſeſſion; the leſſor of the plaintiff 
claimed as heir at law, by deſcent from another. ſiſter of the 
| ſame anceſtor, and brought his ejectment for the moiety, and 
did not mean to diflurb the terms above created: the Ae | 
ſet up theſe terms againſt him; but it was adjudged, That as 
the plaintiff went to recover the lands, ſubjed? to the uſes of the 
ſubfyting term, that this term ſhould never be ſer up by a third, 
perſon. Fo e 
2. „ Where ſeveral matters are neceſſary to give a complete 
& title, the plaintiff muſt prove all thoſe requiſites. | 


Harri . Therefore where in an ejectment for a rectory, the plaintiff 
Stroud. proved the taking of the tithes only, but not an entry into the 
Lack. 62. glebe, he was non- ſuited. | | 


Snow v Philips. For if an ejectment · is brought for a rectory, the plaintiff 
x Sid. 220. ought to prove that his leſſor was admitted, inſtituted, and in- 
| duc ted, and had read and ſubſcribed the thirty-nine articles, and 
had declared his aſjent and conſent to all things contained in the 
book of Common Frayer. But he need not prove a ti le in his 
patron; for inſtitution on the preſentation of a ſtranger is 
ſufficient to bar him, who has right in ejectment, and put the 
rightful patron to his quare impedit. THe 
Heath v Prynn. So he muſt alſo prove preſentation; and inſtitution alone is 
g SETS not ſufficient evidence of preſentation, though it was recited 
« cin the letters of preſentation, eſpecially if induction and poſr 
3 ſem̃on has not followed. %o a, 0% api 
But, 


EJECTMENT. | 459 
But, ure, if proof of a verbal preſentation would not be Buller N. P. 

fiene?! ö 7! e e, e, 

e But reaſonable preſumption. is admiſſible in favour of a 

« title.” FD: . e 

As in an ejectment for an inn at Lewiham in Kent, the England er dim. 

defendant having proved that the firſt title ſet up by the leſſor I urn“, Slade. 

of the laintifPA s at an end, he being a leſſee under one 833. 20 

George Pym, another leaſe was offered in evidence made to 

the leſſor of the plaintiff, by one John Pym, who claimed 

under the will of George Pym, who thereby gave the eſtate in 

_ queſtion to truſtees, in truſt for Fohn. Pym, and to convey the 

me to him when he attained the age of twenty-one years : this 

age he had attained three years before, but there was no con- 

veyance from the truſtees to Fohn Pym given in evidence: for 

this, Fuft. Gould nonſuited the plaintiff. On a motion for a 

new trial, the court ſet the nonſuit aſide, holding that it might 3 

be preſumed that the truſtees had done their duty in making the 

conveyance when John Pym came of age, and that a jury may 

be directed to preſume a conveyance or ſurrender in much leſs 

time than twenty years. | 2 % SET 261131501508 
So where in an ejectment for the reſidue of a term, created Earl ex dim. 3 

the 5th of Elizabeth, the plaintiff produced the original leaſe, ee ng — 

and proved poſſeſſion in himſelf, and thoſe, under whom be \ ke. Rey 

claimed, ſince 6th of Aun. and proved one meſiie aſſignment 1248: 2 

in the 16 Fac. I.; the plaintiff was nonſuited at the trial for 

want of proving all the aſſignments, it being ſuppoſed to be 

neceſſary for him to prove every ſtep of his title, and ſo the 

meſne aſſignments; Rs court ſet the nonſuit aſide, hold- 

ing that meſne aſſignments ſhould be preſuined after ſo lang a poſe 

3. © This being an action of treſpaſs, every part of the 
declaration muſt be proved.“ We - "in | 

For where the plaintiff declared in ejectment for an houſe Bey v. Smith. 

in Peter*s-ftreet and Wurd of Cheap, and the defendant proved 3% 595. 

that the houſe was in the Hurd of Farringdon, and that no 

part of Peter's-/treet was in the J/ard of Gheap, the plaintiff 


was nonſuited. | 


But if the plaintiff declares on a leaſe of a certain datey 

« though his proof does not eſtabliſh that leaſe as declared 

* on, yet if he proves à good and ſubjyling leaſe at the time, it 

« ſhall be ſufficient.” " 2 0 

As where the declaration was on a leaſe mad? the 14th of Force v. Foter. 

January, 30 of Eliz. and the evidence was a leaſe ſealed the 4 cou, 14. 
I 3th of the ſame year, the evidence was held to be good, for : 

. IF C was a leaſe {aled the 13th, it was a good * on the 
14th, e wes 


3 Leafes 


| end courſe of huſbandry may deſerve to be conſidered, 


dhe determine the tenure 


e year, and Cannot be 
determined without reaſonable natice, which may be done 


EJECTMENT. 


&- © Leaſes at will exiſt now only notional] ; and now all : 
cc leaſes are deemed to be from year N yon, nd 


< by either party.” 


All leaſes for uncertain terms are prima ſucis leaſes at will, 
and it is the reſervation of an annual rent that turns them into 


| leaſes from year to year; it is poſſible that Eifeumſtances may 


make them leaſes for a longer time, as where the crop (li- 
quorice or madder, for example) does not come to perfection 
in leſs than two years; and perhaps the nature of the ground 


But though a cuſtom is praved to exiſt where the lands lie, 
that where any part of the langs are open fields, that that 
give the tenant a right for three years; yet where there is 
indeterminate taking, this cuſtom ſhall not controul it: the 
rule now laid down for ſuch an indeterminate demiſe is always 
a taking from year to year, and the cuſtom is unreaſonable; 
for ſo by the tenant's L. one acre of common field, might 
one hundred acres held in ſeve- 
And even where an infant becomes entitled to the reverſion 
of an eſtate, or demiſes it himſelf reſerving rent, he cannot 
recover the poſſeſſion by ejectment, without giving the regular 


So where there was an agreement for a leaſe made by the 


leſſor of the plaintiff for her own life, but a clauſe in it that 


ber ſon (who was then an infant) ould bave a power 10 take 

the houſe himſelf when he came of age, it was adjudged, That 

under this agreement, the ſon, on his attaining Ge age of 

twenty-one, ſbould ſignify bis intention in a reaſonable time, and 

that where he did not do ſo for a year, and then gave notice to 

ay e to quit, that the tenant could not on ſuch notice 
evi f | 


2. As to the time of the natice, it is ſettled that 


Parker ex din. Wherever therefore the landlord brin ejectment for lands 


Walker v. 
Conſtable. 
3 Will. 25. 


Soodtitle v. 


Muſlewhite. 


Exon Sum Aſſ. 
1783. MSS. 


ſo demiſed at will, he muſt prove * That balf a year's pre- 
vious notice was given to the tenant to quit, or to his executor, | 
in caſe of his death,” or the plaintiff ſhall be nonſuited at thþ 


trial. 


But where the notice was given on the 30th of September, 
being the day after Michaelmas-day, to quit at Lady-day fol- 
lowing, Juſtice Heath ruled the notice ſufficient. 


.« And 


EJECTMENT; 


| . «. And ſo the courſe of huſbandry, and the cuſtom af che 
& country, has admitted ſome relaxation as to the preciſe time 


* 


« requir 9 


As where the cjeftment was for lands on the following caſe, Doc ex din. 
On the 5th of OZzcher, 1769, by written memorandum, the — vs 


ff agreed to let to the defendant a farm at Veusſbam, to 


e from the 5th of April, and the meadow-ground from 
the 12th of May, for ſeven years at 261. per annum rent, pay- 
ble at Michaelmas and Lady-day, the defendant to have a 
waygoing crop; the defendant continued tenant till the end 
| of the term. On the 3oth of September, 1777, the plaintiff 

ve a written notice to quit the arable land on the 13th of - 
| February, the paſture on the 5th of April, and the meadow 

on.the' 12th of May following: and the queſtion was, if this 
was a /ufficient notice? it being inſiſted on for the defendant, 
that the notice ſhould have been given the 13th of Auguſt, 
which would have been fix complete months before the firſt 
day of quitting. But Per Cur. the ſix months notice to quit 
is required by law, except where any ſpecial agreement, or the 
cuſtom of particular places intervenes, the true conſtruction 
of this agreement is an holding frum Lady-day to Lady-day, 
tze rent is ſo reſerved; and though part of the farm is to be 
entered on, and quitted the 13th of February, it is no more 
than the cuſtom of moſt countries would have directed with- 
out any ſpecial words, on a taking from Lach- day to Lady- day, 
that being the time when the land is to be prepared for lent- 
corn; and as the tenant outgoing has the benefit of the way- 
going crop, any inconvenience to him is obviated, whereas 

great miſchief might happen to landlords, if compelled to 
give a notice ſo early as Auguſt, as it would enable the tenant 
to harraſs the land. | 177 | 


« And the leſſor cannot determine his will at any time, but 
« muſt determine it at the end of the year.” 975 


hold the arable land from the 13th of February following; the ron Rep. 


For the ſix months notice to quit muſt be given at the end Right ex ding 


and expiration of the firſt ſix months, fo that the notice mu/? be El 
to quit at the end of the year. | | |  Darb 


« It has been ruled at M/ Prius, That where notice to 
“ quit has been ſerved on the tenant, and the landlord being 
& ignorant of the time when the tenantcy commenced, has 
given the notice to quit at the wrong time; that is, not at 
the end of the year, that the tenant when the notice is ſerved 
<« qught to inform the landlord of his error, aud inform him 
aof the true time.” 5 


1 


I Term Rep. 
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462 Dann 
Ozkapple v. But in this caſe, where the defendant held from Michael. 
hay ee mas, and the notice to quit was at Midſummer, on receiving 


Term Rep. the notice, he made no objection as to the time, but ſai 


61, 
_ « 1 pay rent enough already, and it is hard to uſe me thus:” 
- che ju 


ge refuſed to nonſuit the plaintiff at the trial, holdin 
that the defendant had waived the objection as to the 80 00 
the notice, by not objecting to it at the time, and the plaintiff 
had a verdict; but it was ſet aſide, the court being of opi- 
nion, That the objection was not waived, but that the defen- 
dant might avail himſelf of it at the trial. ed 


3. As to the form of the notice, it muſt be poſitive, and 
« not leave an option in the tenant to quit, or to hold over 
on certain terms.“ | | (PSHE 1927 2 


Doe er dim. The notice ſerved on the tenant was in writing, and in the 


Matthewsv. following words: I deſire you to quit poſſeſſion on Lady-day 
3 167. next, or I ſhall inſiſt upon double rent: it was inſiſted that this 
woas not a good notice, as not being poſitive, but leaving an 
option in the tenant to — 2 double rent; but the court held 


it to be ſufficiently poſitive, and that the latter words only 


were added by way of threat of the conſequence of holding 
over the poſſeſſion; but that had the words been © or elſe that 
E agree to pay double rent,“ there the tenaut would have 

an option, and the notice not have been ſufficient. ; 


Jones ex dim. 4. As 10 the ſervice of the notice, it was decided, That 
Griffiths v. where the ſervice of the notice to quit was on @ maid-ſervant 


Marſh. in the defendant's houſe, to whom it was delivered, and the 


= Rep. contents of it explained, but there was no evidence of its 


having come to the defendant's hands, and the houſe was not 
on the demiſed premiſes, the court held this a good and ſuffi- 


cient ſervice; for the ſervant who was in the power of the 
defendant, might have been called to prove that ſhe had not 
delivered it to her maſter; but not being ſo, it was preſump- 
tive proof that he had received it. N 


Throgmerten F. In what caſe notice is unneceſſary. 1. This is the caſe 


v. Whelpdale. where the tenant has attorned to ſome other perſon, or done 


Hill.9G.3- ſome other act, diſclaiming. to hold as tenant to the landlurd: in 
Buller N. P. 96. ſuch caſe no notice is neceſſary. N 


Goodright ex As where the ejectment was for the long- room in Briftol, 


dim Morgan v. the leſſor of the plaintiff claimed under a leaſe from a Mr. 


Shirley. Vernon, granted in 1762: the defendants had been in ſſeſ· 


Glouceſter Lent ſion three or four years before the granting of this leaſe, and 
— continued to the bringing of the ejectment: the defendants 
inſiſted that they had never attorned or acknowledged Morgan 

| [the leſſor of the plaintiff) as leſſor; and if they had, you 


23 


* 


EJFCTMENT: 


they ought to have had a notice to quit: but Milmat, Fu. 
As the defendants have never allowed the right o Magix, 
bit diſclaim the tenantey under him, notice cannot be nieceſ- 
fary, and therefore having proved the right of Vernon, under 


whom Morgan claims a title to the premiſſes, he has a right 


© - 8 
7 


to recover without notice. 


2. 80 in the caſe of leaſes made by mortgagors ante); and 
in general, it ſeems that wherever the leſſee holds under a 


void demiſe, that no notice is necſſary. Vid. Poft. 404. 


Gudtitle v. Prentice. 


be © It often happens that after a notice to quit has been re- 
gularly ſerved on the tenant, that the landlord does ſome act 


« which amounts to a waiver of this notice.” © 


As to which it has been ſettled, 


„That the mere acceptance of rent, unaccompanied by: > 
« other circumſtances, ſhall not be a waiver of the notice to 


« quit.” | | 


For where the leſſor of the plaintiff ſerved a regular notice Doe ex dim 


on the defendant to quit at Michaelmas, and the defendant not 
quitting accordingly, he brought his ejectment, and laid the 


miſe to the plaintiff on the zoth of September; the leflor.” 


afterwards, before the trial, which was in Hillary term fol- 


lowing, accepted the rent due from Michaelmas to Chriſtmas ; 


this, it was inſiſted, being ſubſequent to the time when the 
defendant had notice to quit, was a waiver of the notice; but 
the court were of opinion that it did not of ztſelf amount to a 
waiver, but was proper evidence to be left to the jury, guo 


Cheney v. Bats» 


vom. 


Coup 243. | 


76 | 


animo it was done: as it might be a waiver only of the double 
rent, to which leſſor was entitled; or he might have taken it 


under the terms that it ſhould not be a waiver of the no- 
= | | Pkg: 


But where the ejectment was by a landlord againſt his te- 
nant on @ proviſo for a re-entry for a forfeiture, it was held by 
the whole court, that the leſſor's bringing an action of covenant 
for half a year's rent ſubſequent to the time of the demiſe laid 
in the declaration in ejectment, was a waiver of the right of 
entry for the forfeiture, and an acknowledgment that the co- 
venant then ſubſiſted : for had the leaſe been at an end, it could 
nt ſupport an action of covenant; and courts at law always lean 
againſt forfeitures. f ; 


And on the ſame ground, where the gectment has been to 


Roe ex dim. 
Cromptan. v. 
Minſhall. 
Paſc. 33 Geo. 2. 
B R 


Buller N. P. 96. 


Per Aſton, Juſt 


recover lands demi ed, grounded on flatute 4 Geo. 2. c. 28. for Cowp. 447. 


non- payment of rent, and no ſufficient diſtreſs, accept- 
ance of rent after the time of the demiſe laid, has been 
| fHlh held 
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held to be a waiver of the right of recovery; for it is a pe- 
nalty; and by accepting the rent the party waives the pe- 
5 nalty. ; | ; | 2 Dh ; 
35. Where leaſes. for life or years are void or voidable, 
& poſſeſſion is recovered of the lands demiſed by this action; 
c“ but it often occurs in evidence, that the leſſor may have 
ec bareed his right of entry, and of 1 lands by 
tc ſome act, affirming that which he might have avoided.” 


1 ſhall therefore conſider the caſes that have occurred on thi; 
head. h : | 


Co. Li arg. bi 1ſt, Where a leaſe is abſolutely void, nothing implie d ſhall 
« amount to a confirmation of it, or a waiver of the right of 
& recovering the poſſeſſion from the tenant, who derives his 

ec title under it.“ As „ | 


Doe ex dim. As where tenant for life made a greater leaſe than he could 

Simpſon v. ' Jawfully make, which of courſe was void; though he in re- 

1 on. mainder accepted the rent, after the death of the tenant for life, 

B it was held not to confirm the leaſe, which was void ab 
enitio. f ; | 


Goodright ex So where Fane Lady Buckley, being tenant for life, with 


dim. Wynne v. remainders over in tail to her ſons and daughters ſucceſſively, 

. with power to make leaſes for twenty-one years in remainder, but 

ge 52. . . . 4 8 a | 

"i not in reverſion, intermarried with Edward Williams, who, 

© without her concurrence, made a leaſe to the defendant for 

ninety-nine, years, determinable on three lives, which was not 

within the power: Edward Williams died, having received 

the rent during his life: after his death Lady Buckley received 

the rents, and granted receipts: ſhe died, by which Jane, her 

eldeft daughter, became tenant in tail, and faffered a recovery, 

having received the rent till her marriage with the leſſor of the 

Jenkins ex dim. Þ/ainirff, who alſo received the rents for ſome time after the mar- 

Yate v. Church. riage, and the, counterpart of the leale was found in his poſ- 

Cowp. 482. , ſeſhon; and notwithſtanding thoſe ſeveral acceptances of rent, 
BER the leaſe was adjudged to be void: for being void at its crea- 

tion, nothing ſubſequent could eſtabliſh it. 2 


4 Therefore where the leſſee has entered under a leafe for 
< life or years, which turns out afterwards to be void, thoug| 
<« his entry has been lawful, he ſhall not be deemed a te- 
4 nant at will, nor be proceeded againſt as ſuch in eject- 
« ment.” | . e Eoeh Fj 


Goodtitleex For where in ejectment ſor lands in Surry, the caſe was, 
dim. Adeane v. Elizabeth Compton being intitled to a copyhold of inherit- 


Prentice. | r 1 to it 
Caum Gould, ee * 8 che manor of Seng, was —_— 'D. 
Juſt. Surry 5 | ; 


Lent Ad. 1790. 1 „„ 


M88. 


EJECTMENT. = 


A. D. 1767: in 1780 Mr. Compton her huſband granted a a 
leaſe to Mitchell for forty years (under whom the defendant 
claimed) without the conſent or the joining of his wife, and 
ſo contrary to ſtat. 32 Hen. 8. c. 38.: in 1782 Mrs. Compton 
died, ſaying her huſband and an only daughter (now the leſ- 
ſor of the plaintiff ) her heir at law; Mr. Compton received 
the rent till the time of his death in 1788, and Mrs. Adeane, 
the-leſſor of the plaintiff, alſp received it after his death as re- 
ſerved by the leaſe till 1789; when, on diſcovering that the 
| leaſe was void under ſtat. 32 Hen. 8. and alſo not warranted 
by the cuſtom of the manor, the preſent ejectment was 
brought without giving notice to quit. For the defendant, it . 
was inſiſted that the leaſe was good, or at moſt only voidable, 
and confirmed by acceptance of rent by Mrs. Adeane the 
plaintiff; but if ſhe had not confirmed the leaſe, that ſhe had 
made it a tenantcy from year to year, and ſo ſhould have given 
| mutice to quit; but both points were over-ruled by the judge, 
nnd the plaintiff recovered, ' | „ 


2. © Where the leaſe is voidable, there ſome act is required Co. Litt. 21 t. 
« by the party who has a right, to ſhew that he has taken | 
« advantage of his right: and as to what ſhall be deemed 
« ſuch act, and what a waiver of his right, it has been de- 

« cided,” | | 


I. © That the acceptance of rent, after notice of forfei- 
« ture incurred, is a waiver of it.“ | 


The leaſe in queſtion was with a condition that if the leſ- Pennant's cafe 
ſee ſhould grant, alien, or aſſign the premiſſes without the aſ- 3 Co. 64. 
ſent of the leſſor, that then the leſſor might re- enter: the 
lefſee afligned part, and the leſſor accepted rent after the aſſign- 
ment, but it did not appear that he had notice of the aiign- 
ment at the time: upon this it was reſolved, Iſt, That no- 
| tice of the aſſignment was material and traverſable, for the 
_ aſſignment might be made ſo near the day of payment of the 
rent, and fo ſecretly, that leſſor could not have knowledge of 
it, and fo leſſee would have advantage of his own fraud: 2dly, 
But where the leſſor has notice, as if the right of re- entry be 
for non-payment of rent, which he muſt know, there the ac- 
ceptance of rent before an entry waives the right of entry; 
ſo if he diſtrains for it, it waives the right of entry, for 
by diſtraining, he affirms the rent to have continuance. 
« And it is fo in all caſes where leſſor accepts rent after no- 
A ticeof a condition broken, which is ta give him a right of 
© entry: it ſhall be deemed a waiver of the forfeiture.” | 


HA | , 
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; ex For where in a leaſe to the defendant from the leſſor 
© alter v. the plaintiff, the defendant covenanted © nat to * 7 ? - 
Cowp. 803. let without licence from the leſſor, under hand and' ſeal firſt 
| had and obtained :” the defendant did under- let ſeveral part 
| of the land; but it being proved that ſuch wnder-letting wa; 
well known to the leſſor of the plaintiff, and that be had ac. 
cepted rent afterwards, it was adjudged to be clearly 3 
waiver of his right of entry; and the defendant had Judg- 


8 So that in general where the leaſe is merely woidable, the 

Mansfield, Acceptance of rent alone, unaccompanied with other circum- 

Comp. 483. flances, is not a confirmation: to make it ſo, it muſt be done 
with a knowledge of the title at the time; or where the remain- 
der man lies by, and ſuffers the tenant ta lay out his money in im- 
provements, in confidence of continuing tenant. | | 


2. „But a difference is to be obſerved on the operations 
e of the ſame words, when applied to leaſes for Iiſe or for 
« years.” e Yeu 
Pennant's caſe, If a condition is annexed to a legſe for years, and that in 
3 Co. 64. a, Caſe of a breach that then the lzaſe be void, in ſuch caſe, 
| | no acceptance of rent after a breach of the condition ſhall 
make the leaſe good, for it is void: but in the caſe of a leaſe 
for life, with a like condition, and te be void on the breach of 
it, acceptance of rent. after the condition broken ſhall waive 
the forfeiture; for an eſtate of freehold cannot be avoided 
without an entry. 2 


« But how far this muſt be an actual entry on the lands, 
« ſeems not to be ſettled.” Rs 


In this cafe it is decided, That where an ejectment is 
zarte v. Het» brought by the leſſor againſt the leſſee, on a condition of re- 
Salk, 25g. re-entry for non-payment of rent, proof of an actual entry 
= and ouſter is not neceſſary: but Sallel makes a quære, if an 

actual entry is not neceſſary where it is requiſite # complete the 
title of the leſſor of the plaintiff? for, by the rule, the entry 
of the nominal plaintiff only is confeſſed ; it confeſſes the leaſe, 
but does not admit the leſſor of the plaintiff's right to make 


it. 5 


6. In this aRion titles to lands ariſing under wills arc 
tried, 


Theſe for the moſt part are cafes brought by the heir at la 
againſt the deviſee, or againſt the perſon who claims to be heir 
at law, on the ground of baſtardy; or by a deviſce claiming 
1 an eſtate under a Will. Hs 5 


* * & £ 
| . | But 


/ 


P — IS * * _ 
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gut it is previouſly to be obſerved, that where a perſon Roe ex dim. 
brings an ejectment as heir at law, he muſt make out a re- 1 
gular pedigree from the anceſtor under whom he claims; . 9 
mere report of relationſhip, or ſuppoſition, are not ſufficient; 

for if ſuch evidence ſhould be admitted, the eſtate might be 

carried contrary to the rules of deſcent; as to the paternal in- 

ſtead of the maternal line for example. | 


In cjeftments againſt deviſees, or their heirs, the matter 
turns on the due execution of the will; on the teſtator's ca- 
pacity to deviſe, or on the legality of the deviſe itſelf. 


1. AS TO THE DUE EXECUTION OF THE WILL. 


It is enacted by the ſtatute of frauds, 29 Car. 2. c. 3. 
« That all deviſees of lands or tenements, deviſeable either 
« by common law or ſtatute, ſhall be in writing, and ſigned 
« by the party deviſing the ſame n by ſome other perſon in 
« his preſence, and by his fin 1 pns, and ſhall be at- 

ö gn, and ſubſcribed b 
atherwiſe ſuch will 


| 10 To what 
lkbpe Ent ſigning by the 
+ W ire credible and ſuf- | 
Of the effect and proof 


Under this ſtatute it 
eſtates it extends: 2. Mat ſh; 
 teſtator, and by the witndſes 
ficient witneſſes within the Math 
by them of the execution. And, 


1ſt, To what Eſtates it extends. 


7. The clauſe in the ſtatute only extends to ſuch eſtates as Tuffnell v Page. 
paſs by the ſtatute of wills, 34 & 35 H. 8. c. 5.; that is, 2. Ack. 37- 
only to eflates of inheritance : therefore where the teſtator de- A W 80 
viſed his copyhold eſtate by will, but the will was not atteſted , ven. aoh- 
by any witneſſes, it was held to be ſufficient to paſs that eſtate, S. P. | 


for that the ſtatute of frauds did not extend to it. ' Roe ex dim, 
Fl | | | 3 SGillman v. 


| | = „ Heyhoe. 

2. So this ſtatute does not extend to deviſes of termi of years, 2 Black, Rep. 
for they would go to executors; and the ſtatute never meant 11 14. S. P. 
to take any thing out of their hands: and in this caſe where ee 
the mortgagee under a long term of years, and alſo entitled to a x Stra. 620. 
long term of years to attend the inheritance in the ſame EE 
parchtſed the inheritance, and deviſed it from his heir at law, 
but the will was not duly atteſted ; his having a term in the 
Game lands, which did not require ſuch atteſtation, was held 
not to take the will out of the ſtatute, but that it was void 


under it. 


— anna egg 


Wagſtaffe. 


2 P. Wms. 258 lands given ta truſtees, a will appointing thoſe uſes and truſts 


muſt be executed with the ſame ſolemnities of three witneſſes, 
Ke. under the ſtatute of frauds, as if the lands themſelves 
were deviſed; for if allowed to be deviſed in a different man- 


ner from land, the ſtatute would be nugatory; and though the 
x P. Wms. 741. power of appointing is by other writmg of the nature of a will, 


it is the ſame. 4. | | 
Coppin v. 4. So though the will is execyted in a foreign country, yet . 
So. , — ny” if it is to operate to deviſe lands in England, it mult be exe- 


* cuted by three witneſſcs, 
2. What ſhall be a ſufficient Signing by the Teſtator, 
| and what by the Witneſles, 


Stonehouſe v. . It is not neceſſary that the witneſſes ſhould ſee the teſta- 
* 3 ſign; it is ſufficient if the teſtator owns to the witneſſes 
1 that it is his name which is ſubſcribed to the will, and that 


2 Vez. 455. they ſubſeribe their names in his preſence, 
$.P als A 


ad 2. & Tt is not neceſſary that the witneſſes ſhould atteſt in 
— tc the preſence of each z or that the teſtator ſhould de- 
3 Burr. 1275. 


3 475: © clare the inſtrument executed to be his will; or that the 
_ — gly. « witneſſes ſhould atteſt every page, or ſheet, or folio of it; 
h tc or that they ſhould know the contents of it; or that each 


« ſheet, folio, or page, ſhould be particularly ſhewn to 


e them.“ 


Dad v; Sl And therefore where Sir Thomas Chitty made his will, con- 
& ux. | ſiſting of two ſheets of paper, all in his own hand-writing, and 
3 Burr. 1773. ſigned his name to each, and alſo made a codicil on a ſingle 


ſheet, which he ſigned; he then called in a perſon, ſhewed 


him the wiil in two ſhcets and the codicil, and ſaid it was his 
will, and ſigned by him, and defired him to atteſt them, which 


he did: two other perſons were then called in; to them he 


ſhewed the 4% /heet of his will and the codicil, which he 


ſeated before them, and they atteſted them; but theſe wit- 
neſſes never jaw the firft ſpeet of the will, it was not produced 


to them; nor did any paper then lie on the table : but after the 
teſtator's death both the ſheets were found in the teftator's 


bureau, wrapped up together with the codicil: the court were 


of opinion, That if the firſt ſheet was in the room when the 
two laſt witneſſes ſigned, that the will was well executed, and 


that it was proper matter to be left to a jury, whether in fact 
it was fo or not, though there ſeemed circumſtances ſufficient 


in the caſe to ground a preſumption that the will was in the 


TOom at the time. 


Carleton exdim. So where the teſtator wrote a will, in which he deviſed a 


_ v. frechold eltatc, and ſigned it, but no witneſs then atteſted it: 
(Griffin, EI 


F rr. C0. 


two 
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two years after, he added a codicil on the ſame ſheet of paper, 
diſpoling of ſome. perſonal property; and this was ſubſcribed 
by three witneſſes :, it was determined that this ſigning had 
reference to the firſt deviſe, and that the whole was to be 
conſidered as one will atteſted properly, though made at dif- - 
ferent; times. 6 JJ 8 


3. © It is not neceſſary that the three witneſſes ſhould be 
« all preſent together at the time that the teſtator executes, 
« his will.” | PHE | 


For where it was found by a ſpecial verdict in ejectment, Jones v. Lake. + 
that the teſtator ſigned and executed his will in December 1742. in B. R. 
1735, in the preſence of two witneſſes, who atteſted the ſame = ag 
in is preſence, and that afterwards in the year 1739, that he „ 

vent over his name with a pen in the preſence of another 
witneſs, who atteſted it at the teſtator's requeſt: Lee, C. J. 
| and the court were of opinion, That the will was well exe 
cuted, and that it was not required by the ſtatute of frauds 


that the witne/ſes Su all be preſent at the ſame time. 

4. But where the atteſtation is by witneſſes at different, 
« times, the teſtator mu/? do ſome act of execution, or acknow-, 
« ledge the ſignature of his name in the preſence of each.“ 


* 
4 


For where the teſtatrix executed her will, in the preſence Gryle v Gryle. 
of two witneſſes, and afterwards in the preſence of a third, 2 Atk. 176. 
ſaid, & This is my will,“ and deſired he would atteſt it; but . 
did not ſay that the name ſubſcribed was her hand- writing, or 
put her ſeal on it; Lord Hardwicke was inclined to think that 
| this was not a ſufficient execution of the will by the teſtatrix 


under the ſtatute. 


5. © So where the witneſſes atteſt the will ſeparately, it 
« muſt be the ſame will or inſtrument which they atteſt ; for 
their atteſtation to different papers ſhall not be put together, 
« ſo as to make a good atteftation,” - £ $4.8 


For where the teſtator made his will in writing, ſubſcribed Lea v. Libb. 
by two witneſſes, and deviſed all his lands to V. K and after- Carth. 35. 
wards made a codicil, in which the will was recited; and this ging 69, 88. 
was alſo atteſted by two witneſſes, one of which had been a . 
vwitneſs to the will, but the other was a new one: the queſtion 
Was, if this was a ſufficient atteſtation of the will by three 
witneſſes under the ſtatute? and the court held that it was. 


not. ; 


So where the teſtator had made his will, but not witneſſed, Attorney Gen. 


and afterwards made a codicil, which he expreſſed to be a v Barnes. 
| TE codicil Gild.Eq.Rep-5, 
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collicit'to' his laft will, "this was executed by three witneſſes; it 
was held not to be a ſufficient atteſtation of the will, it not 
appeating to have been produced when the codicil was 

Smith v. Evans. 6. It was formerly an opinion, that ſcaling a will by a teſ. 
1 Wil. 313. tator was a ſufficient ſigning within the ſtatute ( Warnſord v. 
| Warnford, 2 Stra. 764.); but that doctrine has ſince been 
over- ruled, and the courts have held that ſealing without 

ſigning is not a ſufficient execution of a will. | | 


But where the teſtator's will was written in his own hand, 
Lei. and began « I John Stanley,” Sc. but his name was not ſub- 
3 Nie- 479. feribed to it, but the will was ſealed; it was adjudged to be a 
Salk. 608. 8 ſigning within the ſtatute, which did not direct whether 
| e ſigning was to be at the top or bottom of the will. 


E 


* * « 


7. As to the atteſtation in the teſtator's preſence. 


1. & The ſtatute required the will to be atteſted in the 
cc teſtator's preſence, to prevent the obtruding another will 
ce in the place of the true one: it therefore is ſufficient if 
< the teſtator might = the witneſſes ſign it, it is not neceſ- 

c ſary that he ſhould actually fee them ſign it; for then if a 

2 —5 ſhould turn his back or look off, it would vitiate the 


Shires v. It therefore was in this caſe held to be a good execution 
Glafſcock. and ſigning by the witneſſes within the ſtatute, where the 
3 delved. the witneſſes to go into another room, ſeven 
ds diſtant, to atteft the will, in which there was a window 
roken, through which the teſtator might ſee'them': ſo where 
the witneſſes ſigned in the room with the teſtator, he being 
fick in bed, and the curtains drawn, yet was the-execution 
Caſſon v. Dade. And in a more modern cafe this doctrine was recognized: 
1 Brown's Rex. where the teſtatrix having given inſtructions to her attorney 
99. to prepare her will, came to his office to execute it; but be- 
ing aſthmatic, and unable to bear the heat of the office, ſne 
went into her carriage, the witneſſes attending her to it, and 
ſaw her ſign it, and then they returned into the office to atteſt 
it: the queſtion was, whether this was a proper atteſtation in 
the teſtatrix's preſence: but it being proved that the carriage 
was put back to the office- window, through which it was 
ſworn by a perſon in the carriage, that the teſtatrix might 
have ſeen the witneſſes ſign, Lord Chancellor Thurlow was 
of opinion, That the will was well executed. 5 5 


« Theſe 


EHC TE r. | . 


c Theſe caſes: go on the preſumption that as the teſtator 
« might haue ſeen the atteſtation, that the court will not pre- 
« ſume that he did not; but where that preſumption cannot 
« be admitted, there the atteſtation ſhall be deemed defec- 
« tive, and the will not properly executed.” | 


For where in 122 by the heir at law againſt the de- Eceleſton v. 
viſee, the plaintiff to deſtroy the will under which the defen- Petty. 
dant claimed, produced a Cibſequent will, atteſted: by three _ 156. 

_ witneſſes, they proved the ſigning: by the teſtator in their g. C. A 
pteſence, but that they had not ſigned in the room with him, Edleſtone v. 
but in the hall, which was diſtant from the room where he Speake. 

| as; and where he could not poſſibly ſee them ſign; this was © 3 
held to be not a ſufficient atteſtation within the ſtatute, and 5 s ? 
the will void, ſo that it could not revoke the firſt will. 1 5 3 239. 


2᷑. And the bare ſubſcribing of a will by the witneſſes in Longford v. 
the ſame room with the teſtator, does not neceſſarily e to Eyre. 
be in the teftator's preſence : for it might be done clandeſtinely * —4 * 

and fraudulently in a corner of the room, without his know- * 5 

ing what was doing; there ſhould be ſome circumſtances to 

ſhew that the teſtator knew what was doing: as in. this caſe 

_— a requeſt to the witneſs to ſign the will was held to be 


« For it is eſſentially neceſſary to the good atteſtation of a 
will, that it is executed with the teſtator's knowledge.” 


For where a will was drawn by the directions of the teſta- Right ex dim. 
tor, and read over to him in the preſence of the three wit- Cater v. Price. 
neſſes, who afterwards ſubſcribed it: he ſigned the two firſt Doug). 229. | 
ſheets; and attempted. te ſign the third; being. unable 
from weakneſs, he ſaid, © 3 do it, but it is my will: 
when the witheffes returned again, the teſtator was in a fate 
F inſenſubility, nevertheleſs the witneſſes then ſubſcribed their 
names, and he died in two days after: this was held not to be 
à ſufficient atteſtation: within the ſtatute; for it could not be 
ſaid to be executed in the preſence of the teftator, who was 
at that time void of perception and underſtanding. 


3. And it is not neceſſary that the atteſtation ſhould ſet out Crake v. Paw. 
that the ſigning was in teſtator's preſence;” for where all lett. 


the witneſſes were dead, proof of their hands alone was held 2 Stra. 110. 
to be ſufficient, though theſe words were wanting. 7 
N 4. Who are ſufficient Witneſſes within the Statute. 
The witneſſes muſt be credible ones. i 

| Witneſſes 


a  - EJECTMENT. / 


: Witneſſes which are not credible ones within the tute, 
are tens Iſt, From __ intereſted: en en, 
crimes. 1 


x, « « Where : a perſon i is to derive any bonefi from the will, 
< whereby he becomes intereſted in eſtabliſhing it, he is an 
TEN ons eren witneſs under the ſtatute.” | 


nam As where the teſtator having deviſed bis . to the de- 
Anſty v. Dowſ- fendant and his heirs in tail, charged it with an annuity of 

45 1 20l. per ann. to the wife of one John Hailes : the will was 

N 8 5. atteſted by three witneſſes, one of whom was this John Hailes. 

ilit was adjudged, on ejectment brought for the lands deviſed, 

dy the heir at law, That the benefit which Hailes's wife was 

to derive. under the will, was to be conſidered as a benefit to 

* himſelf, and to render him an PI witneſs under the 


« Fo or though one only of the 5 is 1 00 and 
<<. the other two might prove the will, yet that will not ſatisfy. 
<« the -N. which an that cach ſhould be ning from. 
9 intereſt. ö | 


Helier v. Jen- Which was the caſe here, one of 5 * to he will 
nyngs. being the deviſee of the lands contained in the will, which 
Lord Raym. was therefore held to be void. | 


« But as it often 1 that a will being atenfind by 
« ſuch perſons as are uſually attending on a perſon when on 
his death-bed, as his apothecary, ſervants, &c. and who 
e had demands againſt the eſtate, as for medicines, wages, 
« &c. and ſo being creditors to the eſtate, were incompetent 
« witneſſes under theſe deciſions, though the will was other- 
« wiſe fair and well executed,” it was therefore enacted, T7 
ſtatute 25 Ges. 2. c. G. «© That any perſon who ſhould atte 
the execution of any will or codicil, to whom any benefi- 
« cial deviſe, legacy, eſtate, intereſt, giſt or appointment 
4 ſhould be thereby given (other than and except charges on 
lands, tenements, and hereditaments for payment of debts) 
« ſuch deviſe, legacy; &c. ſhould as to ſuch perſon be utterly 
« null and _ and * perſon be a * to the will.“ 


2. * But i in caſe any lands, tenements, or heveditaments, | 
« ſhould be charged with the payment of debts, any creditor: 
“ whoſe debt was ſo charged, might nevertheleſs be a good 
and competent witneſs to the execution of the will or £0- + 
« dicil by which the charge has been made.“ 


Wyndbam v. And accordingly the court of King's Bench in this caſe, 
Chetwynd. where the witneſſes to the teſtator's will were two of them 
1 Burr. 414. his attornies, and to whom he was indebted for buſineſs * 


: 

+ i 
4 
| 

| 
1 
1 
| 
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| 
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EJECTMENT. „ 


and the third his apothecary, to whom he was alſo indebted, 
held them to be good and ſufficient witneſſes to eſtabliſh the 

will; though this caſe was decided on grounds independent of 

the ſtatute, yet it ſeems to fall within it. 

But though intereſt incapacitates a witneſs, yet may a Oxendon v. 
gate be a witneſs againſt the will, for there he ſwears againſt 22 
his own intereſt. n e ee ; | 91. 


4. A ſecond inespacity to a witneſs is for crimes : 4 in 
which caſe a witneſs ſo diſqualified ſhall not be a ſufficient 
within the ſtatute. _ . if 8 = : 


For where there were three witneſſes, who regularly had Pendock exdim. 
atteſted the will, but one of them was a perſon who had been Mackender v. 
before the atteſtation, convicted of petty larceny, and whipped, gp : 
the court held him to be an ane mer witneſs, as being infa- > 

nous both by the crime and puniſhment; and the will was ſet 


aſide for the want of three credible witneſſes. 


65 Of the Proof of the Execution by the 
One. Witneſſes. . 


5 The execution of the will may be proved by one wit- Bull, N. P. 264. | 
« neſs, though it ſaid that this is ſo only where no objetion 
« is made by the heir, as he has a right to have all called.” 


For one witneſs -may not only prove the executing .of the Longford v. 
will by the teſtator, and his own ſubſcribing it in the preſence Eyre. 
of the teſtator, but likewiſe thut the other ws ſubſeribed it 2 To. 
in the preſence of the teſtator; which is a complete execution . 
of the will. V | 

And though in this caſe one of the witneſſes to the will Dayrell v. 
would not ſwear that he ſaw the teſtator ſeal and publiſh the penn: 
will, C. J. Holt was of opinion, That the will might be well ons 
proved notwithſtanding, by proving ſuch witneſs's hand, and 
that he ſet it to the will as a witneſs, for otherwiſe it would be 
in > hos of a third perſon to defeat the will which he had 
„„ | 895 


« Yo if the witneſs ſwears. againſt his own atteſtation, as 
« that the teſtator did not regularly execute his will, yet this 
„ ſhall not be ſufficient to invalidate it; for contrary teſti- 
* mony ſhall be admitted, on which the jury ſhall decide.“ 


For where in an iſſue out of Chancery, .deviſavit vel non, Lowe v. Iolliffe. 
for lands in Worceſterſhire, the three ſubſcribing witneſles * yuh Rep. 
to, the teſtator's will, and the two ſurviving ones to a2 

„„ . | | Codicil, 


— 
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codicil, made four years after the will, all ſwore that the teſ. 
- tator at the time of making bis will and codicil was utterly 
incapable of tranſacting any buſineſs ;- and a dozen ſervants 

of the teſtator ſwore to the ſame effect: to encounter this 
evidence, the counſel for the deviſee examined ſeveral of the 
Nobility and principal - gentry of Woregſter, who frequently 
and 1 — with Mr. Jelliſfe, the teſtator, during 
the whole period, and ſome on the day whereon the will was 
made; and alſo two eminent phyſicians, who occaſionally "I 

2 — and alſo the attorney who drew the will; all of 
ſtrongly depoſed to the entire ſanity, and more than 
— intellectual vigour of the deviſor: on this evidence, 

though in direct contradiction to the teſtimony of the ſub- 

OY witneſſes, the Jury unn a in favour of the 


Wudſon's cile.  Sowheee en u trial at bar on adeviſe, it was ſworn by two 

kin. 79- of the witneſſes, that the deviſor had not publiſhed the will, 

| for that another perſon had guided his band,” and the teſtator 
made his mark, but ſaid nothing, nor was capable of ſaying 
any thing: in contradiction to this evidence it was proved, 
that the teſtator had made two former wills to the fame effect 
as the preſent will, and that he died of a conſumption, and 
continued ſenſible and converſed to his death: on this evidence 
a verdi& was found to eſtabliſh the will, it not being probable 

that a perſon who was ſenſible after the makin el his will, 
would ſuffer his hand to be guided to ſign FE. which he diſ- 
approved, and yet ſay nothing. 


Goodtitle ex But it ſeems now that a witneſs ſhould not be allowed to 


dim. Alexander atteſt againſt his own figningg for where he was admitted, 
Lehrte. and a verdict found againſt the will, ſeeming] * e 


4 Burr. 2224. 


of the evidence given againſt the will by to ity 


the court granted a new trial. 


Having conſidered the execution of the will by the teſtator 
and witneſſes, it is neceſſary to take notice of certain other 
eſſentials to a valid will: that is, firſt, The capacity of the 
teftator to make the will ; and, ſecondly, The legality of the 
deviſe of itſelf; as a defect in either of "theſe 85 ren- 
ders the will null and void. 


2. OF THE CAPACITY OF THE TESTATOR TO MAKE A 
__ WILL 


| Bieo the ſtatute 32 H. 8. c. 1. lands in fee fps were 
not deviſeable by will; * by that ſtatute a power of deviſe 
en pea to a perſons who were ſeiſed in fee, &c. 


1 


But 
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But notwithſtanding thoſe general words, the courts did Oprah b. 
not conſtrue it to give a power of deviſing to perſons who 

could not make a and legal conveyance in any other 

ſhape, and — eld, That femes covert, perſons I 

infants, or perſons under dureſs, or undue R 

by will deviſe their lands. 


As to infants, perſons 1 . 11 had fa 
capacity was afterwards declared by 34 H. 8. c. 5. and 
as to perſons under undue influence, or deceived to make a 


will by practice or fraud, that romains du the cm law- 
footing- ; | 


"Not to Wills made by lafants. 


1. If a 15 under the age of twenty-one years makes Herbert Toes | 
his will, and dies after he has attained that age, the will is ball. 
void: But if he publiſhes it after he has attained his age of * Sid. 164. 
jt 40.0 ahh years, ſuch JO ou make the will valid 


and good. 


But where-a man under age ds at tote dif, 
age he declared in the — Eta of ſeveral witneſſes that the ton. 
will lould feng good; it was nevertheleſs held void, by reaſon Comb. 34. 
firſt publiſhed, 9 and this 


was no publication. 


2. The day of the birth is SE PL that is, if a perſon Anon 

| ws the firſt of February, 1 and the last Salk. 46. 
day of January i in the twenty-firſt year. of his age, at one 
o'clock in the morning, makes his will and dies, that it is a 


good will to paſs his lands, . 


3. But by cu/tom, an infant under twenty-one years may Perk. 221, 
have a power deviſtngs | | Fingal 


But it is to be obſerved, that this i incapacity as deals OY 3 
the age of twenty- one years, extends only to caſes of of e/tates ber * * 


in fee ape for terms of. years, and chattel-intere/ts may be 8. 


deviſe males at the age of ourleen years, and a of 2 Vern. oY 
te age of ek | a 15 2 OY WY 1 | | 
2. As to Wills made by Perſons of donne 
8 


Ilmotr have no power of wks a will, or diſpoling of of 
tir property For by fat. 17 dt 20 9 « The 2 1 


KEPT CE EJECTMENT: 
ce ſhall have the profits of the lands of idiots, finding them 
cc neceſſaries, and after their deaths ſhall render the eſtate 
« to the heirs of ſuch. idiots, in order to prevent ſuch idiots 
8 « from aliening their lands, and their heirs from being diſin- 
5 4 'berited.” FFP | 


Co. Lint. 42. Perſons deaf, dumb, and blind, come under this predica- 
Fee ment of idiocy, as wanting thoſe ſenſes by which the mind 


is furniſhed with ideas. 
Marquis of © Lunatics are alſo incapable of making a will; for any un- 
Wincheſter's ſoundneſs of mind diſqualifies the perſon from making a will: 
caſe and it'is not ſufficient that the teſtator be of ſuch underſtand- 


CO Ys ing or memory when he makes his will, as to be able to 
| anſwer common or familiar queſtions, but he ſhould have a 
diſpoſing memory; that is, ſuch as would enable him to diſ- 

/ poſe of his lands with underſtanding and reaſon. 


3- As to Wills by Femes Covert. 


' r Burr. 431. A feme during coverture cannot make a will, nor the 

„ ſpiritual court grant probate of any ſuch inſtrument : but 
“ in her marriage-ſettlement ſhe may reſerve a power of 
« making a will, which ſhall operate as an appointment, 
“ and probate be granted of it.“ 8 | 


1 And if the deviſe is of a chattel-intereſt, under a power 

Forſyth. reſerved to the wife, the will cannot be given in evidence 

| Douglas 687. till probate has been granted by the eccleſiaſtical court. | 

5 4. „ Fraud, circumvention, or any improper practice, ſhall 
ce alſo avoid a will.” 5 


ang e. Fot᷑ though the deviſee prove the will duly executed ac- 

Kerridge. cording to the ſtatute, yet if the heir at law can prove any 

__ N. P. fraud in obtaining it, the jury ſhould find againſt the will. 

Was. oh. 7 And it muſt be tried at law, for a court of equity will not 

8 interfere. £72 "0; B98 20) 

2 Atk. 424. 2 Y 5 5 Cpt uh 

Per Buller, Juſt. And where the ejectment is by the heir at law, to fet aſide 

Goodright ex the will as obtained by fraud and impoſition practiſed on the 
dim. Farr v. teſtator, the defendant ſhall not be permitted to call witneſſes 

Winton zum. to bis general good character. 


Aſſ. 789. 


ge 
* 


3. OF THE LEGALITY OF THE DEVISE ITSELF. 


Litt. f 287, 1ſt. © If lands are held in joint-tenantcy, one joint-tenant | 
Co. Litt, 185. cannot by will deviſe or diſpoſe of his moiety, but the: 
| „ ſurvivor ſhall have the whole by ſurvivorſhip; for by = 
ho | 8 : & dea 


* 


EJECTMENT. 


+ ne one joint-tenant the title of the other aceruts, but 
« the title of the deviſes not till after the death of the deviſor.” 


| And where a zem during the ie of chat Swift ex dim. 
eſtate. made his will, and afterwards ſevered the joint eftate, — 7. K. 
and made partition, it was adjudged, That the will being void , Burr. 1 488. : 


at its creation, did not derive: any validity by the ſubſequent 
partition, but that the ſurviving joint-tenant was entitled to 


the moiety which a rs intended ſhould have whoa 5 his 
will. 


T 
« void by ſeveral ſtatutes: as Magna n on 7 4 I. 
« it, JV2/t. 2. Ch. 13. and others.” 


But under ſtat. 43 El. c. 4. deviſes of lands to different 
corporations have been held to be good 158 the courts; as * 
pointments to charitable "— | | 


And a reſtriction i is now put on theſe by ſtat. 9 G. 2. c. 36. 
which enacts % That no manors, lands, advowſons, &c. 


« or money in the funds, or to be laid out in lands, ſhall be 


given to any bodies politic for charitable uſes, unleſs ſuch 


“gift be made by deed indented in the preſence of two cre- 
« dible witneſſes twelve months before the death of the donor, 
4 and enrolled in chancery within ſix months after execu- 


« tion, or the ſtock be transferred within fix months before 
« the death of the donor, and be to take effect from the 
making, and be without power of revocation.” | 


In ejectment for an | houſe and cromnd belonging to it, by Doe ex dim. 
the heir at law againſt the deviſee, the caſe was on the fol- Philips v. Ald- 


lowing deviſe of Mm. Philips «© to Adam Aldridge (the de- 
fendant) now preacher of the meeting-houſe at Lyndhurſt, 26 


125 Rep. 


all my (deſcribing the premiſes) to hold for and during his na- 


tural life only, on this condition, that he ſhall without delay 
after my deceaſe, ſettle and convey the ſame to truſtees, to 


take place at his deceaſe for the uſe and ſupport of the prot 
the word of God at Lyndhurſt, for ever, &c, &c. the court 


eld clearly, That thqugh the /atter deviſe was void under flat. 
9 Gee. 2. yet that the life-eſtate to the defendant was good. 


3. « But a will originally. well Ade may be revohed or 


08 canals, . that either en or —_— * 


f 1. Of expreſs Revocations, or cancelling of Wills. 


1. It is enacted by the ſtatute of frauds, 29 Car. 2. c. 3. 


" That no. deviſe of lands, I, or hereditaments, 
FO witch 


a 2 
25 8 
Py . ö . Y.-! 


%, which has been in writing, -ſhall be ih ent 
than by ſome other will or cadicil in tuniting, or other 
<« writing declaring the ſame: or by —— cancelling, or 
6 — the ſame by the teſtator, or by ſome perſon in his 
6: preſence, and by his directions. And if the former will 
© 45 altered, or revoked by another, this laſt muſt be ęxe- 
* cuted by the 3 three or four cre 
2 


| Vader this ſtatute it has _ decided, 


Comp. 32. 4 . That the are e cancelling a will is no revoca- 
a & tion, it myſt 2 revocandi; and any act done 
4 with intention to cancel, ſhall operate to effect it.” | 


20 ax dm- Therefore where a teſtator took a will which he had made, 
Mole & ux. v. part he tore and threw it on the fire, intending to deſtroy it, but 
Thomas it fell off, and was ſaved without his knowledge; it was ad- 
judged to be a ſufficient cancelling of the wil. 


2043- 
2. „ No will can operate. to cancel a former good and 
cc valid will, EC : 
and legal ſolemnities.” * 

wn eee ae call dn uns dende econ 


Tyrer - teſtator made another will, whereby he declared all former 
1. Wir- B42 wills null and void, but this laſt was not duly executed, it 
| was adjudged not to revoke the firſt will, which was good j 
for a good will cannot be revoked by a void one: 


Men v. | So-where teftator made his will of real and perſonal eſtates 
Limbrey. quet.and- made two duplicates of it, one of which he kept in his 
4 Burr. =: own hands, and the other he delivered. to — the de- 
fendant. Before his death he altered in no ee pects the du- 
Plicate in his on poſſeſſion, and greatly obliterated it, and 
began to write over a new will, but never ” Gniſhed i its nor did 
he ever apply to Limbrey to get back his duplicate. It was 
adjudged, that the ſecond will being imperfect; was no revo- 
cation of the firſt, which ſhould — 508 be deemed the 
ſubſiſting one, as evidently the teftagor did hot mean to die 


inteſtate. 


+ nA Neither ſhall a good will be revoked by any ſubſe- 
« quent one, unleſs it appears in what manner and in what 
1 points the revocation was made.“ 


For where on a ſpecial verdict the j jury fond, « That 
the teſtator had by will deviſed the premiſes in queſtion 
to the plaintiff, and that he afterwards made another tuill, 


properly atteſted, different from the former, but in what points 
th . ce id not 40d . that 


but they d he had cancelled 
2 dis 
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his faid laſt will, or deſtroyed it, but that what was become 
of it they were ignorant; it was adjudged that this ſhould 
not be deemed ſuch a revocation as ſhould take away the title 
of the plaintiff, which he had under the good will, but that 
it ſhould be deemed valid and ſubſiſting. tg ff 


4- © But though a will has been revoked by a ſubſequent 
« one, but not deſeroyed, if the ſubſequent will is afterwards 
e cancelled, the firſt will ſhall be thereby eſtabliſhed.” 

Teftator having made a will in favour of the defendant; Goodright ex 
fix years after made another will alſo in favour of the defen- _ * 
dant. After teſtator's death both wills were found in his deſk, , 2 110 
but the ſecond will was cancelled; it was reſolved that the firſt 1 
will was not revoked, for the ſecond will being cancelled, it 
was as if it never had exiſted, and teſtator's intention appear- 
ed by both wills to be that qefendant ſhould take. And be- 
fide, the ſtatute of frauds declaring, that where a former will 
is revoked by a ſubſequent one, and that the ſubſequent one 
ſhould be a good one, and properly atteſted, and the ſecond 
one here being anullity, could not operate to revoke the firſt ; 
which not being eancelled, muſt therefore ſtand. 13 


But where the firſt will ir itſelf cancelled, and alſo re- 
« voked by a ſubſequent will, if this latter will is afterwards 


& cancelled, yet it does not ſet up the firſt.” 


For where teſtator having made his will in two duplicates, Burtonſhaw v. 
delivered one to a friend to keep for him, and kept the other Gilbert. 
himſelf, he afterwards made another will different from the . 49. 
former, and revoking all former wills, and at the ſame time 
tore off his name and ſeal from the former will, and cancelled _ 
it: before his death he ſent for an attorney to make a third 
will for him, but was ſenſeleſs before he arrived. After his 
death the firſt and ſecond wills were found together, and both 
were cancelled; but the duplicate of the fir?, which he had taken 
from the perſon with whom he had left it, was found among 
dis papers wuncancelled - It was reſolved, 1ſt, That the cancel- 
ling of the copy in the teſtator's own poſſeſſion cancelled the 
duplicate in the poſſeſſion of the perſon to whom he had en- 
truſted it: and 2dly, That the firſt will being itſelf cancelled, 
was not ſet up again by the cancelling of the ſecond, 


4. * And a will may be revoked by an act which is incom- 3 Atk. 73. 
© plete and void in law, if the teſtator's intention appears ſuf- 
< ficiently that it was ſo to revoke the will; as by a feoffaient + 


« without livery,” -&c. 137 


2 So where the teſtator made his will, duly executed, and Beard v. Beard. 0 
deviſed away all his real and perſonal eſtate to his brother, . 


and 
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and he afterwards made a deed-poll, by which he gave all g 
bis wife : though this deed was void, as a man cannot make 
a grant or conveyance to his wife in his lifetime, yet the chan- 
llor (Lord Hardwicke) held, that it amounted to a revoca- 
tion; but as it could not operate as a grant, that the perſon 
muſt be deemed to have ied i inteſtate. _ 


Mi Of implied Revocations. 0 


| Chriſtopher .. The firſt of this —— is marriage and the birth of 
Chriſtopher. à child; for theſe have been decided to amount to a revocation 
Wot. Dougl. 35. f a will made before the marriage had taken place. 


PerLord Man: But theſe events ſhall only be deemed a revocation. where 
_ 3 the whole eflate has been diſpoſed of by the teſtator, and the 
S 3% children are left without a proviſion. ae 


Brady ex dim. And where ſuch preſumption does ariſe, yet may parol evi- 

Norrisv.Cubitt. Jence be admitted to rebut the preſumption, and ſhew that 

Douglas 30. the tefſtator did not intend to revoke the former deviſe: and a 
will which is revoked by fuch implication may nevertheleſs be 
' republiſhed by a ſubſequent inſtrument, properly atteſted, re- 
W 


Per Lord Hard- 2. If a teſtator has a legal eſtate, deviſes it by will, and 

—— afterwards ſuffers a recovery of it, this ſhall be deemed a re- 

1 Will 306. vocation: and it is the ſame if he executes any conveyance of 
the ſame effect, and takes back a new eſtate. But if he only 
leaſes for years, or lives, or mortgages to pay debts, theſe are 
only revocations pro tanto. P e geit W 


« And the caſe is the ſame of an equitable eſtate,” 


Per L. Hard- But if a man having the. equitable | eſtate deviſes it, and 
5g ex Parſons afterwards by legal conveyance takes the legal eſtate, it is no 
1 WAC 208 revocation: but where he obtains the legal eſtate. under dy- 
** ferent terms and conditions, it is a revocation. - As where being 
ſeiſed in fee of the equitable eſtate, he by fine and recovery 
took the legal eſtate, but ſubjet?. to the uſes to be declared by him 

and his wife. is SU 


Atk. 425, So if a perſon deviſes a leaſe for life of which he is ſeiſed, 
| and he afterwards purchaſes the reverſion, this is a revocation 
pro tanto, and it goes to the heir. BY : 


N 5. In this action the queſtion of heffaruy often comes in 
; queſtion;- the legitimacy of the reputed heir at law being 
queſtioned by the perſon who, in caſe there had been no iſſue 
of the deceaſed, would have been his heir. 


20 1ſt. « Though a man and woman have nad a ceremony 
_ * performed for the purpoſe of marriage, yet if that has not 
« been regular, it is void, and the iſſue are: baſtards.“ 


To 


To this effect it is enacted by ſtatute 26 G. 2. c. 33. 
« That if any perſon ſhall ſolemnize matrimony in any 
« other place than a church or public chapel (except by ſpecial 
licence from the archbiſhop of Canterbury) or without pub- 
« icution of banns or licence in a church or chapel, that the 
« marriage ſhall be void. And further, That all marriages 
« ſolemnized by licence, where either of the parties (not 
« being a widow or widower) is under the age of twenty- 
« one years, which ſhall be had without the conſent of parents 
« and guardians, ſhall be abſolutely void.” - Pure” 


1. This act of parliament, requiring that all marriages Bull. N. P. 
ſhall be performed in a church or chapel, and with licence 1112. 
or publication of banns, does not extend to marriages in Scotland 
or foreign parts, nor to any marriages among any /earies; 
as Gaal, TFews, Cc. whoſe marriages are good if ſolemn- 
ized according to their own rites, and both the parties are of 
the ſame perſuaſion. + YO AS CLUE TY IIS 


2. „ Neither does that clauſe concerning the marriages 
of perſons under age. | | 5 


For where in this caſe the appellant and reſpondent, being Compton v. 
both Engliſb ſubjects, and the appellant under age, ran away Bearcroft. cor. 
without the conſent of her guardian, and were married in 22 768 
Scotland : on a ſuit brought in the Spiritual Court to annul Buller N. P. 


the marriage, it was held to be good. eee e 


% 


z. The ſtatute does not take away the evidence ariſing Rex v. Preſton. 

from cohabitation; though if the evidence be clear that the next Feverſham. 
, : 1 2, Mich. 33 G. 2. 

marriage was not celebrated according to the requiſition of the g R 
a9, it is totally void, and no declaratory ſentence of the ec- Buller N. P. 
eleſiaſtical court is neceſſary to annul it. The caſe here was, 114.  _ 
that the man was under the age of twenty-one years when 5 
he married. bs | N 1 GEM? . 2. 5 


Therefore in this caſe where the father and mother of a gtockland v. 
pauper had cohabited together for thirty years as man and wife, Charland. 
and after the death of the wife, the huſband was produced to Burr. Sett. Caf. 
prove that no marriage had ever actually taken place, which 8s. 
the ſeſſions refuſed : on motion to quaſh the order of ſeſſions, 
Lord Mansfield was of opinion, that thirty years cohabitation 
as man and wife was ſufficient evidence to found an order of 
removal on; and the order of ſeſſions was affirmed. . 


And note, That where there has been a ſentence of the jones v 
eccleſiaſtical court, in a ſuit cauſa jatitationis maritagii, that Carth. ] . 
there was no marriage, and that the parties are free of one 
another: that that ſentence while unrepealed, is concluſive of 


= 7 38 2. By 


2. By the fame ſtatute it is enacted, © That all marriage, | 
ec ſhall be ſolemnized- in the preſence of two or more cre. 
cc dible witneſſes, beſides the miniſter who ſhall celebrate the 
< ſame, and ſhall be entered in the regiſter; in which entry 
<« ſhall be expreſſed whether the marriage was celebrated by 
<« banns or licence, and ſigned by the miniſter and parties 
« married, and atteſted by two witneſſes = 


e But if the marriage has been regularly folemaized, any 


cc ſubſequent irregularity in the entry ſhall not affect its vali- 
cc dity.“ ; 5 
32. Devereux For where a witneſs in this caſe proved, that he and ano- 
TL. Much ther witneſs were preſent when a marriage was ſolemnized 


Borte g. between Fobn and Suſannah Meredith, by the miniſter of the 
Caſe 506. Pariſh by banns, an entry was produced from the pariſh- 
Buller N. P. book, viz. © 1758, John Meredith and Suſannah Fenkin; 
114.5.C. were married by banns, but this entry was not ſigned by the 
miniſter, parties, or witneſſes; it was conteſted that the 
marriage was not legally proved. Per curiam, In a ſuit of 
jactitation of marriage in the Spiritual Court, while the par- 
ties are alive, they are put to prove all ceremonies: but in 
all other caſes proof by witneſſes who ſaw the marriage, is 
prima facie ſufficient; and whoever would impeach it muſt 

ſhew wherein it is irregular. Here the fact of the marriage 
is proved, and the regifter is not of the eſſence of the mar- 


riage, nor affects its validity. 


- _ $3. © Where no evidence can be had of the marriage hav- 
« ing been ſolemnized, collateral proof, as from declarations 

ng 
« or conſtant cohabitation, ſhall be ſufficient.” “ | 


May v. May- Therefore, where in this caſe the preamble of an act of 
=. <4 G- 2- parliament reciting that the plaintiff's father was not married, 
a and to the truth of which he was proved to have ſworn, was 
given in evidence, yet it being proved on the other ſide that 
there had been a conſtant cohanitation between the parties, 
and that the deceaſed had on all other occaſions owned her as 
his wife, the plaintiff obtained a verdict. 5 


4 But that preſumption ſhall only hold place where no po-— 
4 ſitive evidence can be had; for in cafe proof of the marri- 
ic age can be had, and that by the evidence even of the par- 
« ties themſelves, ſuch ſhall be admiſſible and good.” 


| Bt. Peter's, For where on an appeal the caſe was ſtated, that eſeph 
— ©. Heigbington, Pap of the pauper, gave in evidence, that for 
A, 


old © ſeven years travelled about with Hanngh fee, during 
Swinford, which time they cohabited as man and wife, but were 
Ca. 25. never married, and that during that time the pauper was 


Bull. N. p. born 
8. . : 1 : 1 1 7 
8 C. 


EJECTMENT. — 
born and chriſtened as the legitimate child of him and Han- — 
nah Aſhe the evidenceof the father was here held to be good 
and admiſſible to prove the fact of no marriage having ever 
taken place between the parties, though it went to baſtardiae 


his iſſue. n 


IJ. « But though a marriage has in fact legally taken place 
$ between the parties, yet may the iſſue born during its ſub- 

« fiftence be baſtards : as if the huſband is proved to labour 

« under inability from any cauſe; or if there has been no 

« acceſs, c. or the child be born out of time.” * 


iſt. In Caſes of Inability in the Huſband. T 


iſt, Where in ejectment on a trial at bar, the queſtion was, p, dim. Lomax 
Wnether the leſſor of the plaintiff was the ſole heir of Caleb v. Holmden. 
Lomax, deceaſed ? It was proved fully, that he was frequently 2 Stra. 949. 

in London, where his wife lived, ſo that acceſs muſt be pre- 

ſumed. The defendants were admitted to give evidence of 

his inability, from a bad habit of body; but their evidence 

not going to an impoſſibility, but to an improbability only, that 

was not thought ſufficient, and the plaintiff had a verdict. - 


So where a man had been divorced from his wife cauſa fri- gury's caſe. 
giditatis et impotentiæ, and afrerwards married again, and his 5 Co. 98. b. 
ſecond wife had iſſue; it was contended that they were baſ- 
tards, by reaſon that the ſentence of divorce eſtabliſhed the 
queſtion of his inability; ſo that ail iſſue born after of his 
vife ſhould be deemed. baſtards. But the court held them le- 
gitimate; for the ſentence did not eſtabliſh a perpetual in- 
ability: and a man might be habilis et inhabilis diverſis tempo- 
ribus. | | | 1 | 


2nd. In Caſes where there has been no Acceſs. 


Where it appears clearly in evidence that there has 
« been no acceſs, the iſſue ſhall be baſtards.” e 
As where a married woman was brought to bed of a child 3 . 
during her huſband's abſence at Cadiz, and it was proved that 1 1.4 Raym. 
he had not been in England from the time of conception to 595. 

her delivery; the child was held clearly to be a baſtard. 


« And though acceſs may be preſumed, as from the par- 
« ties living not far diſtant, yet may evidence ſtill be ad- 
| © mitted to prove, · that in fact no acceſs had taken place. 


; , 
R ' , ; 1 


Pendrell v. 
Pendrell. | 
2 Stra. 925. 
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For where in an iſſue out of chancery to try whether the 
plaintiff was the heir at Jaw of Thomas Pendrell, it was agreed 
that the plaintiff*s father and mother had been married, and 
had cohabited for ſome months; that they parted, ſhe ſtayi 
in London, and he going into Staffordſhire; and that at the end 
of three years, the plaintiff was born. The plaintiff reſted 
his caſe on the preſumption of law in favor of legitimacy, and 
on there being ſome doubt if the plaintiff's father had not 
been in London during the laſt year ; but this was encountered 
by ſtrong evidence of want of acceſs. The Chief Juſtice 
aymond over-ruled the old doctrine of legitimacy if the fa- 
ther is within the four ſeas, and left to the jury to decide on the 
evidence, Whether there had been acceſs or not? and the 


jury found againſt the plaintiff, = 


And the child of a married woman may be proved to bea 
baſtard by other evidence than the non- acceſs of a huſ- 


c band.” 


For where in this caſe, the queſtion turned on the legiti- 
macy of Foſeph Turner Hales, under whom the defendant de- 
rived ; to prove that he was illegitimate, the leſſor of the plain- 
tiff proved the marriage of his mother, by her maiden-name 


of Tihard with one Simon Kilbourn in 1705; that ſhe lived 


with him in Norw:ch, for ſome time, without having any 
children; that Kilbourn left Norwich, after which ſhe coha- 


bited with a perſon of the name of Hales : that ſhe and Hales 


I lived publicly as man and wife, during which time J. T. Hales 


was born, and that he was always reputed a baſtard in the fa- 
mily. Where the huſband was during that time did not ap- 
pear; but an old witneſs ſaid, that he went to London, where 
it was ſuppoſed that he remained, and that he returned to Nor- 
wich after his wife's death. It was further proved, That 7. 
T. Hales always went by that name, except in one inſtance 
where he ſold an eſtate, which had been deviſed to his mother 
by her father; and in the conveyance he ſtiles himſelf Joſcpb 

ilbourn otherwiſe Hales. It was proved alſo that his mother 
was buried by the name of K:/bourn the counſel for the defen- 


dant then inſiſted, that on theſe facts given in evidence by the 


plaintiff, that J. 7. Hales ſhould be deemed «w/v as no 


direct proof was given of non- acceſs by the huſband, and that 
be ſhould not be baſtardized by proof, that another perſon had 


ft, George v. 
St, Margaret's, 
Weſtminſter, 
Salt 123. 


cohabited with his mother: the judge being of that opinion, 
directed a verdict for the defendant. On a motion fer a new 


trial, the learned judge himſelf changed his opinion reſpecting 


the neceſſity of the proof of non- acceſs, et curia conſentiente, 
a new trial was granted. rob: vil 1 


80 where a woman is ſeparated from her huſband by a 
divorce of a menſa et thoro, the children ſhe has during a ſe- 
Ts paration 


 EJECTMENT. | - 


wigs are baſtards; for a due obedience to the ſentence | 

ſhall be intended, unleſs the contrary is ſhewn ; but if a huſ- 

band and wife ſeparate and live apart, without ſentence of a 

divorce, the children ſhall be taken to be legitimate, and fo 

deemed till the contrary be proved: as in the caſe of Penarell c indo | 
v. Pendrell. So if a ſpecial verdict finds no accels, the child Fe * 4 


is 2 baſtard. 


| 80 a a oath of removal tated that ak had been no Rex v. Inhabit- 
acceſs for ſeven years, though there was evidence that the huſ- apo en, 
band was living, it was held ſufficient to baſtardize the iſſue; , Stra. 1076. » 
as if there was no acceſs it was immaterial whether the huſ- 


band was living or not. 


13 But where the e of We mitried- is to be baſ- 

« tardized by evidence of ns acceſs, the wife ſhall not be ad- 

« mitted to prove that fact, for that may be proved by the evi- 

60 3 of others; but ſhe is an admiſſible witneſs to the fact 
incontinence, on account of the neceſſity, from the want 


0 « of other proof.“ 


And therefore where the wife gave e of her having Rex v. Reading. 
had connection with the defendant, and that he was father of B. R. 
the child, and that her huſband had had no acceſs to her for a 3 * 
t length of time, and there was no other evidence of the 8 
huſband's not having had acceſs to her, but there was evidence 
that he was within ſeven miles-of her all the time; it was held, 
That her evidence as to the fact of incontinence was good, as 
ſhe might be the only witneſs of it that could be had; but that 
of the non- acceſs that there might be others, and that ſo her 


evidence was inſufficient to that fact. N 9 
And i in this caſe the fame point was exprefal decided. Rex * Rock. 
I Wil. 340. 


3. Where the Child has been born out of Things 


« Tt is not preciſely ſettled what ſhall be deemed the end ; Dany. 726 
« and certain time for a/ child to be born after the death wy | 
« the father, in en to be held to be legitimate.” 1 


Where the * went eleven months after the death of the Trin. 18 Ed. 
huſband, it was reſolved that the iſſue was not legitimate; 1. Rot. 13. 
for it was born Eh ultimum tempus mulieribus e conflt- * 3 NP. 
n b ' Oy . | 


But in this * 1 the huſband died the 400 of Iiop v. 
March, and the child was born the 5th of January follow- 3 
ing, which was nine ſolar months and thirteen days; it Cro. 85 S.. 
being proved that the woman had been much abuſ fed, and 
. co ig e to lie in the Nr ay phyſicians giv- 
| ing 
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ing evidence that ſuch treatment might delay the birth, the 
child was held to be legitimate, ng ee nel 3 
1 And note, That the rule quod non 52 eft poſt mortem . 
Pride». Fat gun boſtardun facere, de. holds only in the caſe of 19e 
Montague. eignaet mulier puiſus. But if H. marries a woman, and ſhe 
Salk 120. marries again, living H., the laſt marriage is void, without 
any divorce, and the jury ſhall try the fact, which proves it 


Goodright ex And this rule, That the parents ſhall not be allowed to baſ. 
dim. Stevens v. tardize their iſſue, holds only where it is to baſtardize iſſue born 
Moſs, | r marriage; for either parent may be an evidence in their 
Cowp. 591. life-time that a child was born before marriage: and general 
declarations to that effect, or an anſwer in chancery, are good 
evidence to prove a child born before marriage, but not to 
baſtardize a child born after marriage. | 


© 6. © Where an ejectment is brought for lands, which have 

« been paſſed by a fine, or of which a recovery has been ſuffer- 

« ed; the production of the fine and recovery is a complete 
4 bar,” not only to the parties and privies to the fine and their 
 « heirs, but to all other perſons: but thoſe who are not of 
« ſound mind, or full age, in priſon, women covert, and not 

« within the four ſeas, ſuch perſons have five years after the 

« proclamations made, after their reſpective diſabilities are 

«. removed, to make claim; ſtat. 18 at. 


I To this there is an exception by ſtat. 32 H. 8. 36, of fines 
levied by women, of lands of the gift of the huſband or his 
anceſtor after the huſband's death, aſſigned to her in tail for 
jointwre, and alſo of lands intailed by act of parliament, 
or letters patent, and of which the reverſion is in the 
crown, of which a fine or recovery is no bar to thoſe in reverſion, 
3 And where a fine is to be proved with proclamations (as 
Pound it muſt be to bar a ſtranger) the proclamations muſt be examined 
Buller N. P. with the roll, for though the chirographer is authorized by 
230 Allen's caſe the common law to make out copies to the parties to the fine 
n itſelf, yet he is not appointed by the ſtatute to copy the pro- 
clamations; and therefore his indorſement on the back of the 
fine is not binding. | FE . 


Doe ex dim. But it ſeems that if a fine is produced for the defendant 
+= tick the plaintiff may put him on proving, That the perſon who 
Cowp. gar. levied the fine was in 5 at the time; and if he cannot 
Vid, S. C. poſt, Prove it, the fine is no bar. 
N 2. As to the validity and effect of a recovery. A præ- 
„ cipe does not lie againſt a perſon that is not ſeiſed of the 
„ freehold; therefore when a recovery is ſhewn, it is, 
ce neccſiary to prove ſeiſin in the tenant to the praecipe; 
ä « however, 
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d however," in an ancient recovery ſeiſin will be preſumed, | 
e eſpecially where poſſeſſion has gone along with it, for that 
« induces a preſumption that every thing was regularly 
« done.” 25 | 3 | i 


As where on a trial at bar, the plaintiff claimed under an Warren ex dim. 
old entail in a family- ſettlement, by which part of the eſtate Webb v. 
ed to be in jointure to a widow at the time the ſon ſuffer- Grenville. 

ed a recovery, which was in 1699, under which the defen- 1 

dants clai 0 p the defendants were not able to prove the ſur- 

render of this life eſtate, and it was therefore inſiſted that 

there was no tenant to the præcipe, and fo that the recovery 

was no bar: to obviate this difficulty, the defendants offered 

in proof the book of an attorney, then dead, in which were 

charges for drawing the ſurrender of the tenant for life: and 

they further relied on the prefumption from the length of time 

that all things were regular, and a ſurrender made. The 

court held the book of the attorney good evidence, on which 

to found a preſumption; and ſeemed to think even without 

that, after ſuch a length of time (forty years) that they would 

preſume a ſurrender, | : 55 


4 gut in a modern recovery the court will expect ſome evi- 
« dence whereon to ground a preſumption, or proof of an 
« actual ſurrender.” - | | 


As where the tenant in tail in remainder, ſuffered a reco- 
very of the lands then held by the widow of his brother; and 
there was no proof of any ſurrender by her: the court held, 
That they would not preſume a ſurrender, particularly, as im- 
mediately on her death the ejectment was brought by the per- 
ſon entitled, if the fine was void. „„ 


Buy 14 Gee. 2. c. 20. it is enacted, . That all common re- Goodtitle ex 
_ © coveries, ſuffered or to be ſuffered without any ſurrender of yo v4 
« the leaſe for life, ſhall be valid, provided it ſhall not extend , Burr. — OE 
to make any recovery valid, unleſs the perſon intitled to | 
< the firſt eſtate for life, or other greater eſtate, have, or 
© ſhall convey, or join in conveying an eſtate for life at leaſt - 
to the tenant to the præcipe. And by the ſame act, where 
any perſon has or ſhall purchaſe for a valuable conſideration, 
© any eſtate, whereof a recovery was neceſſary to complete 
A the title, ſuch perſon/ and all claiming under him, having 
| © been in poſſeſſion from the time of ſuch purchaſe, ſhall and 
may after the end of twenty years from the time of ſuch 
© purchaſe, prove in evidence the deed making a tenant to 
* the præcipe, and declaring the uſes; and the deed fo pur- In 
< chaſed (the execution thereof being duly proved) ſhall be „ 
* deemed ſufficient evidence that ſuch recovery was duly ſuf- 5 
© fered, in caſe no record can be proved of ſuch recovery, wy 
_ © or the ſame 6 not regularly entered: provided, 
| 75 5 | « That 


* 
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That the perſon making ſuch deed had à ſufficient eſtate 


« and power to make a tenant to the præcipe, and to ſuffer 
& ſuch common recovery: it is further „That every | 


common recovery ſuffered or to be ſuffered, ſhall, after the 


« expiration of twenty years, be deemed valid, if it appear 
« on the face of ſuch recovery, that there was a tenant to 
<« the writ; and if the perſons joining in ſuch recovery had a 
« ſufficient eſtate or power to ſuffer the ſame, notwithſtand- 
« ing the deed to make a tenant to ſuch writ ſhall be loſt * it 


e js further enacted, That every recovery ſhall be deemed 


« valid, notwithſtanding the fine or deed, making a tenant' 


4 to ſuch writ, ſhall be levied or executed after the time of 


« the judgment given, and the award of ſeiſin; provided the 
« fame appear to be levied or executed before the end of the 

c term in which ſuch recovery was ſuffered, and the perſons 

« joining in ſuch recovery had a ſufficient eſtate and power to 
« ſuffer the ſame.” \ 


© 6. If the leſſor of the plaintiff's title is under an aMigninent 


by an adminiſtrator, if he cannot Mw the letters of admi- 
niſtration, the book of the eccle 


taſtical court where the or- 


der was entered for the granting of them, is good evidence, 
or a copy of the book will be ſufficient; but ſuch will not be 


' ſufficient for the adminiſtrator himſelf, unleſs he proves the 


adminiſtration under the ſeal of the court was loſt. 


So if an ejectment is brought againſt the deviſee of a co- 
pyholder, by the lord or by a ſtranger, the recital of the will in 
the admittance is good evidence of the deviſe: but if the 
ejectment is by the heir againſt the deviſee, the will itſelf muſt 


be proved. 


Bull. N. P. 248. 


| 7. An old terrier or ſurvey of a manor, whether eccleſiaſtical 
or temporal, may be given in evidence; for there can be no 


other way of aſcertaining old boundaries or tenures. 


Ibid. 


But a terrier of glebe is not evidence for the parſon, unleſs. 
ſigned by the churchwardens, as well as the parſon, nor even 
then if they are of his nomination; and though it be ſigned 
by them, it deſerves little credit, unleſs it be hkewiſe figned 
by the ſubſtantial inhabitants: but it is in all other caſs evi- 


dence-againſt the parſon. 


So where the queſtion in ejectment was, parcel or mot,” 


a ſurvey taken by one of the parties, without the privity or 


concurrence of the other, was held to be no evidence. 


8. The tenant in poſſsſion is not an admiſſible witneſs for his 
landlord ; for he is liable to an action for the meſne profits; 
and fo being intereſted is inadmiſſible. eee 

7 5 « Neither 
2 1185 


f 


N | . | | | 7 


 EJECTMENT. _ 
Neither is he a witneſs to prove i in his landlord, 
« for it is to ſupport ee : f 546 


For where a fine was produced to bar the plaintiff's right, Doe ex dim. 
levied by a Mrs. Galton, under whom the defendant claimed; Foſter v. 
it was objected for the plaintiff, that the fine alone was not 8 
ſuffcient, unleſs accompanied with ſome evidence to ſhew n 
that Mrs. Galton was in poſſeſſion when the fine was levied, 
or had received rent: to prove poſſeſſion, the tenant in poſſeſ- 
fun upon whom the ejeftment had been ſerved was called, but was 
rejected by Lord: Mansfield; and on a motion for a new trial, 
the court concurred in opinion that the witneſs was inadmiſ- 
ſible. ; | : ” 


9. If an executor takes no beneficial intereſt under a will, he Goodtitle, Leſ- 
is a competent witneſs to prove the ſanity of the teſtator; and ſec — Fowler v. 
if he or any other perſon who is intereſted, executes a ſurrender ir I 3 
or a releaſe of his intereſt, he may be examined as a witneſs to 
eſtabliſh the will, though the perſon to whom the ſurrender or 


releaſe was offered to be made, refuſed to accept of it. 


And in this caſe a perſon who had ſold an eſtate, but with- Buſhby v. 
out a covenant for a good title or a warranty, was allowed to be Greenllate. 
a witneſs to prove the title of the vendee. ". = + 


10. An heir-apparent may be a witneſs to prove the title of Smith v. 
land, but a remainder- man cannot, for he has a preſent eſtate Blackham. 
in the land; but the heirſhip of the heir is a mere contin- ***- 283. 
gency. Here the caſe was, The heir of a bankrupt was 
brought to prove a debt due to him in an action by the aſſignee, 
and an objection was taken to his evidence, that the ſurplus 
of the real eſtate (which is only to come in aid of the per- 
ſonal) being to go to the bankrupt and his heir, that the heir 
by ſwearing as to the perſonal eſtate, has the benefit that he 
diſcharges the real eſtate as to ſo much; but the Chief Juſtice 
over-ruled the objection, as too remote a contingency. 


11. To prove that a name ſubſcribed to a will was forged, Goodtitle ex 
a2 clerk of the Po/t-Office accuſtomed to inſpect franks for the — _ 
detection of forgeries, was called to prove that the hand- 222 Rep. 
writing ſubſcribed to a will was an imitated hand, and not a 437. 
natural one; and alſo to prove that two hands, ſuſpected to 
be imitated hands, were written by the ſame perſon, 


12. 4 Hearſay-declarations as to the perſon who was ſeiſed, 
or whether lands are parcel or not parcel, are in many caſes 
4 admiſſible evidence.“ | e 


* As 
& # 
* wo” 
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 Hellpwoy v. As where the leſſor claimed as deviſee in remainder, under 
Rakes. a will made twenty-ſeven years before, under which there had | 


_—_—_ — been no poſſeſſion, and therefore ſeiſin in the deviſor was ne- 6 
Rep. 55. ceſſary to be proved; a witneſs was called, who ſwore to de- 5 

8 claration of the tenant at that time in poſſeſſion, that he held 

| as tenant to the deviſor : it was objected that this was mere 

hearſay-evidence, made by a perſon not upon oath: but the 

court held it to be good evidence. | | 
Davies v. So where the queſtion was, Whether a certain tenement 
Peirce. was parcel of the lands of Bulchyſtullen in Cardiganſbire, or 


Term Rep. So. Lynſi in the ſame county, declarations by the tenant who had 
rented both farms, but was then dead, that he rented the two 
parcels of land of different landlords, and that the locus in quo 
was parcel of one of them, ſhall be admiſſible evidence to 
aſcertain of which of them the locus in quo is part. | 


5. OF THE VERDICT, JUDGMENT, AND 
*WRIT OF ERROR, WRIT OF POSSESION, 
| AND OTHER PROCEEDINGS. | 


1. OF THE VERDICT. 

1. & In ejectment the plaintiff ſhall always recover ac- 

« cording to the title which he makes out, though not con- 
« ſiſtent with that ſtated in the declaration.” 


Ante 443. As in the caſe of Bedford ex dim. Carruthers v. Dendien, 

| ante 447, where the plaintiff having a title to but five years, 
yet * for ſeven, recovered notwithſtanding, according 
to his title. | I. 


$6 the plaintiff may declare for any number of acres, and 
recover ſo many only as he proves a title to. | 


2. 4 If the declaration in ejectment goes for A 8 
<« and there is a general verdict, though the declaration is 
« bad as to part, yet the plaintiff may recover for the re- 
( mainder.“ by, | 


Wood v. Payne. As where the declaration was for a meſſuage or tenement, 
Cro. Eliz. 186. and four acres of land belonging to the ſame, and there was 

15 a general verdict; on a motion in arreſt of judgment it was 

decided, That though the declaration as 2 part for a 

meſſuage or tenement was bad for uncertainty, yet it was held 

to be good as to the four acres, which could not be ſaid to 

belong to any houſe. But the damages and coſts being entire, 

* held, that the plaintiff could not have judgment as to 


3. In 


— 
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3. In a recovery in ejectment of one hundred acres of Anon. | 
land, twenty of paſture, &c. without mention of any houſe Dyer 47. a. 
or garden, it was nevertheleſs held that the plaintiff ſhould 


E 


recover all the erections thereon. 
2. OF THE' JUDGMENT AND WRIT OF ERROR. 


1. The caſual ejector can in no caſe confeſs a judgment. Hooper DW: 
| | I otra. 531. 
2. Though the plaintiff has had a judgment regularly ob- Dobbs v. Paſſer. 
tained, if he has not loſt a trial, the court will ſet it aſide upon 2 Stra 975. 
payment of coſts and taking notice of trial; for though the 
defendant may afterwards bring his ejectment, yet change of 
poſſeſſion in conſequence of the plaintiff's judgment, may be 
of great Joſs and inconvenience to the defendant; as felling of 
timber, c. e 


3. By tat. 16 Car. 2. c. 8. F 17. 4 If the defendant in 
s ejectment brings a writ of error, he ſhall be bound to the 
« plaintiff in ſuch reaſonable ſum as the court ſhall think fit.” 


This ſum is generally double the rent. < - Burr. 250% 


« Under this ſtatute the defendant is intitled by law to his 
« writ of error, if he offers to become bound as the ſtatute 
diredts.” * 5% 2 


Therefore where in this caſe the leſſor of the plaintiff ſwore Evan Thomas 
that the defendant was inſolvent, and alſo that he had a mort- v- Goodtitle. 
gage againſt the land to more than it was worth, a9 the court . Burr. 3507. 

held the defendant intitled to his writ of error, he becoming 
bound in double the rent. e 


And by the ſame ſtatute, In cafe judgment be affirmed 
« upon a writ of error, the court may award a writ of in- 
“ quiry as well of the meſne profits as of the damages by 
« reaſon of any waſte committed after the firſt judgment.“ 


Though in this caſe where the defendant brought a writ of Wharrod v. 
error in parliament upon a judgment in ejectment, the court Smart. 911 
obliged him to enter into a rule not to commit waſte or deſtruction * 

during the pendency of the writ z and he juſtified in 40l. 


Er 
i 


4. A writ of error cannot be ſued out in the name of the 2 Burr 757. _ 
caſual ejector. . IE, 


And if judgment has been ſigned againſt the caſual ejector George ex dim, 

by default; when plaintiff moves for leave to take out execu- W Wind 
tion againſt the caſual ejector, is the time when the landlord, , Burt. 6" hl 
if he brings a writ of error, is to ſhew that as a cauſe. why ED 
the plaintiff ſhould not have leave to take out execution; _ 
e | ; 
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if he han ientite- i, nt nga. the excomion vil nt 


—_ be ſet aſide. 0 2 


| 4 1 Nothing ſhall be aſſigned for error which will make 


_ < it neceſſary to go again into the title of the lands.“ 


2 Burr. $177. 


that he was dead, defendants applie 
* but the court refuſed the motion, as the nd had a right 


For where, after judgment for the plaintiff, error was 
aſſigned, that the leſſor of the plaintiff was ſeiſed in right of 
his wife, and that ſhe was dead before judgment, and that ſo 
the leaſe was determined; it was adjudged, That as the error 
depended upon the death 'of one, not party to the ſuit, that it 
could not be allowed; for the plaintiff might ſay that the 
leflor was ſeiſed- in his own right, or the like, and fo the title 
octane. l nc pred N 


3. OF THE WRIT or POSSESION. 


Iſt, If the leſſor of the plaintiff has judgment in ejed⸗ 7 
ment, it is to recover the term, upon which an habere facias 


| 7222 Monem iſſues to the _ to put the plaintiff i into poſſeſ- 


2. But if a year and day * after judgment, the plaintiff | 


| cannot have an habere facias pole Monem without a Aire facias 
firſt iſſuing. | 


3. Where the jeſſor of the plintif died in the vacation, 


be. and the writ of poſſeſſion was taken out after his death, but 
was teſted of the laſt day of the preceding term, and ſo over- 
reached the time of his death, the writ was held to be regular. 


4. OF THE COSTS, 


1. If the leſſor of the plaintiff is an n infant, the court wil 
on motion ſtay proceedings till he gets ſomebody to enter into 
a rule to pay defendant his coſts, if defendant has a verdict; 


an infant not being liable to coſts. 
2. Where the leſſor of the plaintiff . in Ireland, the 


l- court ſtayed the proceedings till. he had given fecurity for pay- 


ment of. coſts, though the ejectment was brought under the 
direction of the court of e, and e had been 
already given there for 40]. 


3. «© Though the leſſor of the plaintiff 's title is is at an 3 
« yet the court will not ſtay proceedings.“ | | 


As where his title was as tenant 5 r 7 and it appearing 
roceedings; 


to proceed for damages and coſts; but they obliged him. to 
4H 


find 2 for coſts. 


EJECTMENT. 3 


4. If there is an e ſeveral, and the plaintiff Jordan v. 
is nonſuited, he * pay the coſts of the nonſuit to which of 9 * 
the defendants he pleaſes. „ Cre SEW 

5. By ſtat. 8 & 9 V. 3. c. 11. © In ejectment againſt ſe- 
« yeral, if any one or more is acquitted oy verdict, he ſhall 
« recover his cofts againſt the plaintiff, unleſs the judge ſhall 
« certify in open court that there was good cauſe for making 
« ſuch perſon a defendant.” * DTT 


5. OFT BRINGING A SECOND EJECTMENT. 


1. The plaintiff may bring a ſecond ejectment for the ſame Anon. 
lands; but unleſs it appears to the court that there is good _ __ 


ground for bringing ſuch ſecond ejectment, the court will ſtay god 
proceedings until the coſts of the firfl are paid. T tra. 554. 


Doe v. Alſton. 


| As where it is done merely for vexation, or there is any I Term Rep. 

thing fraudulent in the proceedings. _ 

And though the leſſor of the plaintiff had neglected in the R2* ©x dim. | 

former ejectments to enter into the conſent- rule, yet proceed- Law. 
1180. 


ings were ſtayed until payment of coſts. 
Smith ex dim. 


© But where the plaintiff does ſhew ſome good and ſatiſ- Smith ex dim, 
4 factory grounds to the court, he may be allowed to bring nardiſon. | 


« the ſecond ejectment without paying the colts of the firſt.” 2 Black Rep. 
281 4 1 ' 11 \ © 44 ; 1704. X 4: 2 


As where the plaintiff declared on one demiſe, but after- Short . King: 
wards finding it neceſſary to join truſtees, he delivered a new i Stra. 681. 
cjetment, the court allowed it without payment of coſts. 


„Hut a mi/lake alone ſeems not to be ſufficient to exempt 
the plaintiff from payment of coſts.” . 5 
For where Lord Going by brought an ejectment, and had L4.Coningfby's 
a rule for a trial at bar, and finding it to be on a wrong demiſe, caſe 
delivered new ejectments; and coming again for a trial a * 54. 
bar, the court refuſed to grant it, but on payment of the colts 
of the former ejectment. [He 1 49 


And though there may be ſome difference as to the par- 
_ © ties in the ejectments, ry the queſtion and title 15 the jame, 

© the coſts of the former ejectment ſhall be paid before the 
| © ſecond is ſuffered to proceed.“ Ms TE. 


As where an ejectment had been brought under the demiſe Doe ex d'm. 
of the huſband and wife, and the plaintiff had been nonſuit- Ducheſs of 
ed; and after' the huſband's death the wife brought a new ee ae Fe 
ejectment, the court ſtayed proceedings in it till the colts of ; Stra. 11362. 
the firſt ejectment were paid. x . 


2. Nr. |; 


494 5 Fr rMENr. 


Fenwick v. 2. Aſter a verdict in ejectment and judgment for the plain. 
g. tiff, if the defendant brings a writ of error, he ſhall not be 
% allowed to bring an ejectment until he has quitted poſſeſſion 

or the tenants have attorned to the plaintiff, ſo that the plain- 

tiff is in poſſeſſion, and he out; for if the plaintiff in the firſt 

ejectment was to get judgment in this laſt ejectment, there 

would be two judgments for the ſame thing; but if the de- 

fendant goes on a different title, proceedings will not be ſtayed 

in the ſecond ejectment. 1 8 


6. OF TRESPASS FOR THE MESNE PROFITS, 


1. © The verdict in ejectment having eſtabliſhed the right 
« of the plaintiff; from the time that his title accrued, the 
« defendant is a treſpaſſer, and the plaintiff entitled to recover 
y from him the damages for his unjuſt poſſeſſion, equal to the 
3 Black. Com: © value of the lands during that time. 'This is done by an 
2059 C action of treſpaſs, the damages in ejectment being uſually 
| ds but one ſhilling,” 25 


haut it ſeems to be a point not ty Rd, how much 
the plaintiff is entitled to recover for the meſne profits. 


De Coda v. In this caſe it is held, That the plaintiff is not bound to 


Atkyns. claim the meſne profits, only from the time of the demiſe ; for if 
5 he proves his title to have acerued before that time, an proves 
P. 89. the defendant to have been longer in poſſeſſion, he reco- 
Buller N. P. 8). | 2h 
_— ver antecedent profits. Hi RE 


wid. and But in ſuch caſe, if the plaintiff goes for time before the 
2 Burr. 667. demiſe laid in the declaration in ejectment, the defendant is at 
liberty to controvert his title; but if he goes only for the time 
from the demiſe laid, the record of the recovery in ejectment 
IT is concluſive evidence of the plaintiff's title from that time, 
— & _ 82 be 1 - = ſuch caſe it is _— 
Ramſey v. ſeve- for the plaintiff to produce the judgment in ejectment, an 
ra1 Defendants the writ of poſſeſſion executed: b againſt a Ae oecu- 
239. , : 
pier the record is no evidence, and therefore againſt him the 
- plaintiff muſt ſhew and prove a title. 1 


So with regard to poſſeſſion another doubt ariſes.” 


Stanynought v. In this caſe it is held, That the plaintiff will be entitled to 
Coſins. ecover the meſne profits only from the time he can prove 
2 Barne® 367. himſelf to have been in actual poſſeſſion; and therefore if a 
man makes his will and dies, the deviſee will not be entitled 
do the profits till he has made an :*tual entry. by 


2 Roll: Abr On the other hand, it is laid down, That when the plain- 
E 4 — Treſpaſs tiff has once made an actual entry, that that will have relation 
I ee, 8 5 00 


. a 32 2 5 
* - N * 
. ” = 1 
: 10 . * 1 
4 = 


„ * 
* 
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| lation to the time of his title accrued, ſo that he may recover = 
the meine profits from that time. ns 


But however, if a ſubſequent entry has a relation back to Buller N. P. 


the time of the plaintiff's title accryed, yet the defendant may 88. 
plead the ſtatute of limitations, and ſo protect himſelf from all 
but the laſt ſix years. 8 8 5 


2. This ation of treſpaſs for the meſiie profits TEE wi. 
brought either by the nominal plaintiff in ejeftment, or by the _ v. Pars 


Her of the plaintiff himſelf, even in the caſe of a judgment by a Burr. 666. 
Buller N. P. 9. 


t againft the caſual ejector; but if the action is brought 
by the nominal plaintiff in ejectment, the court will, upon 
application, ſtay 1 tall ſeturity is given for dnſwering 


3. If one tenant in common recover in ejectment avainſ} the au 


other, he may maintain an action of treſpaſs for the meſne Toombs. 


profits; though the contrary doctrine is exprefsly laid down ins WIr 118. 


Ii. ſ. 323. Go. Litt, 1 


4 Where the judgment is againſt the texant in po 
the ation of treſpaſs is brought againft him, — ient A 
to produce the j nt, without proving the writ of execution "is a 


executed; becauſe by entering into the rule to confeſs, the de- 
fendant is eſtopped, both as to leſſor and leſſee, ſo that either 
may maintain treſpaſs without proving an actual ; but 
where the judgment was againſt the caſual cjector, and fo na 
rule entered into, the leſſor ſhall not maintain treſpaſs without 
2 entry, and therefore ought to prove the writ of poſ- 
on exeeu | "Ee | 6972 tf 


* 


In bed for the wrde nd N the ind ae ine been N Bot 


againſt the caſual ejector, and no writ of poſſeſſion executed, Dyſon. 
the defendant in poſſeſſion may controvert the title, if he has * *** yon. 
not been made a defendant in the ejectment, and had'a verdid 
againſt him, and therefore the recovery in ejectment is not 
_ againſt him concluſive evidence. . 


5. In treſpaſs for the meſne profits againſt the tenant in poſo Holdfaſt v. 
ſeſlion after a recovery in &jeAment-by default — — Morris, 
calua] ejector, the tenant cannot pay the money into court, for 2 Will, 115: 
the action is for 2 tortious occupation from the time the tenane 
had notice of the title of the leffor of the plaintiff, 


— 


6. Where this action r after a Tudgrnene 
23inft the caſyal eſector, it is ulual for the plaintiff to recover 88. 

the coſts of the efectment as well as the meſhe profits. 

sen INES VER JG SEM Bart ww e ic l 
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and Thorp v. Fry. 


by default puter N. 


CHAPTER X 


The Adios: of Slander 


| Quan) is fs defaming 2 man in a his reputation, by 
ſpeaking or writing words from whence any injury in cha- 
rater or property ariſes, or yr to him lp 


words are uſed. 
| Caſe de Libellis Slander may be committed, 1, ih word: ah, 57 
| / Famoſis, Ts which is called, by libel in ſeripts: 3dy, By cakes ld 
488 repreſentations of that fork, which is 
2 


r In treating of this afici I ſhall 6 firſt conſider each 
EEE ESE | 
. ſtruction adopted by the courts : 2d, pleadings: 
OS . e e 


1. OF SLANDER BY WORDS. 


Words for which this a&ion may be maintained are, either 
; | ſuch as are in themſelves actionable, or ſuch as become ſo by 
| reaſon of ſome ſpecial _—_ arifing from = wn 


aft, oF woRDs IN THEMSELVES ACTIONABLE. 


- Theſe are, iſt, Wick bring a 8 80 danger of 
"4:4 puniſhment; as to ſay, That he — another: 
g * Which may operate to exclude a man from * 

to y, „That he hath an infectious diſeaſe:“ 3dly, Which 

injure a man in his trade or profeſſion; as to call a trader 2 

. bankrupt : 4thly, Which e a man in a public capacity 

or office with principles-inconliſtent with his office; as to ſay . 

| 2 a juſtice of peace OT TOR Ran gap ugh | 
in the pretender,” | | 


1 Rf 1. or WORDS ACTIONABLE, FROM THEIR BRINGING | 
„ * . © THE PERSON OF WHOM THEY ARE SPOKEN TO, 
"MF „ * DANGER oF LEGAL PUNISHMENT: | 


3 « Theſe words muſt charge a fa? to have len committed; | 
| A is not 


* 
ht 
4 * ry ws * * 
* „ "us 
” * v4 
* „ 


SLANDER. „ = 


As where. the defendant ſaid of the. plaintiff, “ He is a Eaton v. Allen. 
brawler and quarreller, and gave his champion counſel to kill“ Oo. I6. b. 
me, and then fly the country; theſe words were adjudged not 
to be aRionable, for they charge no fact committed, and the 

es or intentions of a man without action are not puniſh- 
able by la. i 19 | e 

So where the words were “ He is a troubleſome fellow, Bland's caſe. 
and I doubt not to ſee him indicted at the next affizes for Hutt. 18. 
ſbeep-ſtealing; theſe words were adjudged not to be action- % 4 
able, as not charging the party with any fact committed, 


 « For the words ſhould import ſome degree of guilt” 


So that to ſay a man is in. gaol for ſtealing a horſe, is not Seward v. 
ationable; for the perſon might be innocent, and the words _— | 
only import his being in on ſuſpicion, | Ne 
But in this caſe, when the words were of the ſame import, Beaver v. Hides, 

« he was put into the round-houſe for ſtealing ducks at Crow- ® Will. 300. 
„ land” the plaintiff had a verdi&t, and on a motion in ar- 7 

reſt of judgment, the court held, That he ſhould recover, the 

jury having found them to be falſe and malicious, 


« On this ground adjeftive words are actionable or not, ac- 
« cording as they preſume an att committed or not.” 


" 1 RE | 
As where the words laid were, © he is a perjured old Brittridge'scaſe. 
knave: that diſtinction was taken; ſo that if one calls ano- 4 Co, 18. b. 
ther ſeditious or thieviſh knave, theſe words are not action- | 
able, for they only import an inclination to ſedition or 
theft, not that the party ever was guilty of either ; but the 
word perjured imports an act committed, and fo is action- 
able, | CC aft int pies 5 | 
2, «Tt is not neceſlary to make words actionable under this Finch's Law, 
« head, that they endanger the perſon's life, or charge him 18% 
« with felony, for to charge him with any leſſer crime, for 
« which he is liable to pans, oben is àctionable: as ty ſay he 
« hath gone about to get poiſon to kill the child that ſuch a 
« woman goeth with (which is no felony) yet theſe words are 
© 2&tionable.” | © RR, e 
do where the words were, ( You are a thief—Of what? Morgan u, Wil 
of every thing :” theſe were held to be actionable, though the lem. 8 
theft might be of what was no felony; as _ from a'tree, © 1 
for that the court would intend it to be of every thing of + 3 
which he could be a thief. | | Wig * 


n A k & IS 


N. 4 | + « an $a | 8 1 1 | "er be OK * | 2 
And Note, That where a perſon bad been a thief, but a Culdikiiba 8. 
general pardom of all felonies had paſſed, of which he bad H | 
by + | 4-.S 5 5 N . RK E 2 a 44 * N of *. 1 uh er . . 
| - OR 


.* 


my 
\ 05 
* 3 1 
” N > * 2 
« * N 


SLANDER. 


afterwards tc f 
; Wc; held to 52 e bedr 


& 1 Thou h the words may import a charge 0 
Bows * i it gear that the fact > Pome 3 could nat los 
e a will not * 


defendant, beving 


Ts au 


not to be bench, f * that the ite bei J living, the pl 
could never be brought into dangers ſo the w - 
vain, and no ſcandal. 8 EY 
F The ſecond claſs of Aionable words are, 
2. vonne WHICH OPERATE TQ EXCLUDE A MAN FROM 
SOCIETY. 
Taylor v. to ſay of a man that « He is leper oath 
Packins Ago i S actionable; for © a | LY ſhall be ede eo 
B + Jac. the ſociety of men by a writ Gore amovendb. 1 Rall. 
Cruttal v. Ab. 44 } 8 


Hob. 219. So where the words were, « He is full of the" pox; Tm mar- 
James v. vel that 0 Ling eat with bim: help words were acJucged to 


4 Co. 17. a. 


Carſlake v. But the words muſt charge the ch with boring uk if; dif. 
Mapledoram. order gt the time of ſpeaking the words; for if not, che words 

| — — 3. do not operate to eat he the perſon from e as i ſhe 

473. hath given the bad diſorder to 4 veral,” is not ionable, as 

| not ſpoken in the Per tenſe. | 


Taylor v. Hall 80 where the 3 were „That he bad had the pox 15 
2 Stra. 1189. they were held not to be actionable; for it is avoiding him 

fear of contagion, and refuſing to keep him company; that is 

- the legal notion of damage; and when he is 'cured, theſe in- 

n will not attend * and for that N was 


14 - The e claſs of words in themſelves ieee are, 


3. worDs WHICH INJURE / A MAN IN a8 TRADE on PRO- 
„ FESSION. | | 


2 1 
Nu « "What, does.he pretend to be a lawyer? He is . . 3 
wy than 2 devil ':” theſe words as ſeandaſizing him in hi 

4A - ee, were adjudged.to. be actionable, ET . 


5 2 
| Ss * 
6 


i - 


Bo if one ſays of a merchant, „ He is a bankruptly 4 Co. 19. a. ; 
En] or N That ne will be 2 bankrupt within 94 Ry 
— or ſuch like infinuations ; . theſe words are a&ion- | : 


deemed àctionable. T9 Core 

As where the words were, You are a ſorry fellow and a Stanton 8 
rogue, and compounded your debts for five fhillings in the 1 Rr 
pound: theſe were held to be aQtionable when ſpoken ef a 
trader, being tantamoutit to calling him bn⁰fih⁰,jt. 

1. When words ate ufed to any perfor; which ate appli- 
« cable to his profeſſion or calling, and tend to feandalize it, 
« they ſhall be taken as applying to it, and be aQtionable.” 


As where Byrchley, the plaintiff, being one of the attornies Byrchley's caſe. 
or clerks in court 7 B. 4 2 ſworn „ deal pry Og rad Co. 16, 
corruption in his office, the defendant ſpeaking of the plain- 
tiff's manner of dealing in by hors Tome faid to Bybchley 
« You are well known to be a corrupt man, and deal cortupt- 
ly :” theſe words were adjudged to be actionable, as ſlander- 1 
ing him in his profeſſion, to which the words referred; for Re 
ſermo relatus ad perſonam, intelligi debet conditibne perſons. 

The laſt ſpecies of words in themſelves aQtionable ate, 


« ded words kantamodunt, as cbhveying implied flander 
4 e 8 0 5 5 ? 


— 


$2.36 1 . 01.403 30. et heads. 4 444.8 Bic 3 
4 WORDS srORIN IN DEROGATION OF A PERSON IN ANY 
OFFICE OF DIGNITY, TRUST, OR PROFIT; | 
As public officers,” magiſtrates, &c. Under which' head 
y be conſidered /caridatim magnatum, or ſlander of peers, or 


other eminent ons. 


1. „ With regard to this head it is to be obſerved, that 
« words'may be actionable with regard to theſe, which would 
© not be held ſo in the caſe of a common perſon.” 
As where the words were uſed of the Marquis of Dorchefter Proby v. Marg 
« My lord is no more to be valued than the dog that lies of Dorcheſter, 
there: theſe words were held to be actionable. 4233. 


{« Sola the caſe of a common 2 words importing 
merely bad inclinations, are not actionable (ante 496); but 
© it is otherwiſe in the caſe of public perſons or magiſtrates,” 


For where the plaintiff declared, that being a juftice of How v. Prins, 
peace aiid deputy-lieutenant, and having 2 gone % Salk, 694. 6 
the ſhire for the county of Ghucgſier, and intending/'to 

ſtand candidate for it again, the' defendant ſaid of. him, 9 NR 
« He is a Jacobite, and for bringing in the pretender and by: es 
popery to deſtroy our nation:”” theſe words, which on 


8 1 
* 


charged | linat and principles, were held to be ac- 


So where the words were ſpoken of the plaintiff, who was 
a juice of peace, © He is a raſcal, a villain, and zliar;” 
they were held to be actionable when applied to a perſon in an 
office of truſt or dignity. F 

So where the words were ſpoken of Stuckley, who was a 
juſtice of peace for Devonſhire, © Stuckley covereth and hideth 
felonies, and is not worthy to be A jones of peace; the 
plaintiff recovered, for it was againſt his oath and office, 
and 4 cauſe to put him out of the commiſſion, and in- 


— 


2. „ But where the words do not charge the perſon in ſuch 

“C truſt or office, with any breach of his duty or oath, with 

cc any crime, or miſdemeanor, whereby he has ſuffered any 

< temporal loſs in fortune, office, or any way whatſoever, 

&& but are ſpoken as matter of opinion as to ſuch perſon's con- 
duct, ſuch words are not aCtionable.” 


As where the plaintiff being knight of the ſhire for the 
county of Surry, the defendant, at a meeting of the free- 
holders of the county, uſed the following words: « As to in- 
ſtructing Mr. Onſſoto, you might as well inſtruct the winds; 

and ſhould he promiſe his aſſiſtance, I ſhould not expect that 
he would give it:” theſe. words were adjudged not to be 
actionable, as charging no crime, but being merely matter 
of opinion; and per Lord Chief Fuftice De Grey, to impute to 
any man the mere defett of moral virtue, moral duty, or obliga- 
tion, which renders a man obnoxious, is nat actionable, ſuch as 
the preſent caſe, which is merely inſinuating a doubt of Mr. 


Ball. 693 2. But a diſtinction is to be obſerved when the words are 
| "- uſed to a perſon in an office of profit, and when in one of 
| credit only: in offices of profit, words that impute either want 

of underſtanding, of ability, or integrity, are actionable; but 

in thoſe of credit, words that impute want of ability only are 
not actionable: as to ſay of a juſtice of peace, He is an 

aſs; he is a beetle- headed juſtice,” is not actionable; and the 

reaſon is that a man cannot help his want of ability; as he 

may his want of honeſty: but even in offices of credit, 

words that import corruption or diſhoneſty are actionable. 


| | As to actions of ſcandalum magnatum, it is enacted by 

„ * Wift. „ That if foo one ſlander a peer, or other great 

„ *+* "perſon, that he ſhall be puniſhed by impriſonment: and by 
© = ſtat. 2. Rich. 2. The perſon injured may in a ui tam 
action recover damages for the offence.” “ RO os, 


2. or 


* 


SLANDER. Vor 


2. oF WORDS NOT IN THEMSELVES ACTIONABLE, BUT. 
WHICH BECOME so BY REASON OF SOME SPECIAL 
| DAMAGE; AS LOSS OF PREFERMENT, Ak- 2 
RIAGE, Ge. | 4 


1. For the. Loſs of EE” 


As if a divine is to be preſented to a benefice, and one to 4 Co. 17. 4. 
defeat him of it, ſays to the patron . That he is an heretic, 
or a baſtard, or that he is excommunicated;” by which the 
patron refuſes to preſent him, and he loſes his . 1 
may have his action for that fJander, -_ 


So where the defendant ſaid to the alin * was * „ 
and heir of his father) « That he was a ; an Baniſter. 
action was adjudged to lie, for it tended to diſinherit him n 
of the lands which would deſcend to him from his father: opt 
' but it was further reſolved, That if the defendant pretended 
that the plaintiff was a baſtard, and be eh the next . : 


= ho action lies, for it is a claim 3 right. 


And in ſuch caſe it ſeems not neceſſary that the dan 
« arifirig from the words be certain and immediate, for if it 
« probable and remote, it will maintain the action. 


As where the action was for calling the plaintiff a baſtard; — 
and it was moved in arreſt of judgment, at he ſhould ſhew 1948 
ſome ſpecial damage from a preſent title and poſſeſſi Ora Jac, 273. 
whereas he had only declared that his grand: father was tenan | , 

in tail, and his father had divers ſons 15 , of whom he was 
. the youngeſt z but there being a poſſibility at he might inherit, ' 

and he proving that he had been ofered + fun of my for * 
poſſuility, the action was *y 3 to lie. _ 


2. For 3 Loſs of Buſineſs or T rade, 


As EO the plaintiff dechared that he was an innkeeper, 8 
an the defendant faid to him, „ Thy houſe is 14 E. wk, 
pox, and thy wife was laid of the pox;*” theſe words 
| tech, 20 udged to be actionable; for it was a diſcredit to * 
plaintiff and gueſts would not reſort mor, 


c But in ſuch caſe it 5 appear that the words from 
<* whence. the injury may ariſe, were gſed in 4 converſation 
* concernang the Plamtiff”'s trade 4 fn $00 


For where the plaintiff declared that he was a trader, a mage ty 
that the defendant (aid to him, . You are a cheat, and wank... 
been a * for _— 8 8 judgment was arreſted, after:Salk. 


A verdict 


U 


«+ 


v. Hawkins. 
Hill. 26 G. 3. 
1 Term Rep. 
110. 


of 
| CR the defendant fai 


without intention 2 


SLANDER. 
2 verdict for the plaintiff, in not appearing that there ; 
callaguium of the plaintiff”s trade at the time. Re Os 


a A where the words muſt clearly refer to the plain- 
« tiff's trade or calling, they fl be ionable though no 
« colloquium is found.“ ; 


As where e Planer was a niBer ami deer fn corn and 


the defendant ſaid of Wo « Don't deal with him, he's a 
the 


and has cheated all the farmers at Epping, and dares 

5 ew his face there, and now is come to cheat at Har- 
:“ theſe words evidently referring to the plaintiff's trade, 
wete held to be actionable though the ſpeci ial verdict which 
found them, found alſo no a anos] of the plaintif*s trade, 


1 For Lofs of Mariinge 


As where the plaintiff declared, that ſhe beuge virgin 
fame, was g going to be married to one Antony Elie, 

of her, * I know Davis's daugh- . 

ter, ſhe dwelt in 2 and there was a grocer that did 

t her with child:” by reaſon of which words the faid 

keack refuſed to marry her; the inc recovered, © ON ac- 


count of the ſpecial damage. 


Ma a had that in order to make 


ſuch words adtionable, they myf be Jpoken to the peron obo 


rr was de- 
for if ſpoken generally the action wilf not lie; for to 
call a woman whore, or words tantamount, is SITES 
ritual cognizance, and not actionable at common law, eſs 


; unſer.theieurctatfignccy aloe.” *. 


4 ror the Loſs of Service. 
As if a perſon to prevent a ſervant from getting a place 


gives him a falſe character, it is actionable. 


24 in ſuch caſe it muſt appear to have been given male; ci- 
„and with an ill intention; for though the character given 
8 falſe, yet if no malice appears the action will not lie. 


3. © But it is to be obſerved, that words in themſelves 
„ aftianable may nevertheleſs not bear an action, from the 
« Too circumſtances under which * are ſpoken or 
CC u 2” g 


I. 4 eee F of ſundur and 


1 


* 


SLANDRR. 
18 (here the noon was for ſaying of the plaintiff who Herver v. 
wis m ttadefman, « He cannot fand it long, he will be x Dow - 4p 
ban ſoon,” and ſpecial dirtige was laid in the declars- a Tein. 2 7 
5 '@ That one Lan“ tefuſed to truſt the plaintiff Bull. N. P. 3 
| * ati horſe!” Lam, the perſon named in the declaration, 
was the only wittieſs called for the plaintiff; and it appearing 
front his evidence, that the words were not ſpoten maliciouſly, 


= in 1 and out of friendſhip to Lane, and only by 


riendly warning not to truft the plaintiff for the horſe ; 
2 G if To ff. fredied the jary, That though the —— 


a & yet that if they ſhould be of opinion that 
they were not ſpoken out of _ but in the manner 
e that they ought to find the defendant not 


guilty; and'they did 10 accordingly. 
2, «If they are ſpoken privatch, and in e 


As where a ſervant brought an action againſt her former 1 
miſtreſs, | for ſaying to a perſon-who oame to enquire her cha- 2— 
I t ſhe was ſaucy and impertinent, and often lay & <P 
out of 15 own bed, but that ſhe was a clean girl, and did n - mag 
her work well :” though the plaintiff proved that ſhe was Buller N. P. 8. 
this means prevented from getting a place, yet per Lord | 
An, nsfield, this is not to be confidered as an action in the 


' common way for defamation by words, but the gift of it 
| malice, which is not implied from the occaſion of 
but ſhould be directly proved: this was a c — 
40 and ought not to —— been diſcloſed. 


4 3 ce « If the words have been uſedin the courſe of legal proceed- 
« ;ngs, no action will lie for them.“ 15 as 


7 As was in this caſe, that if one exhibits articks Cutler v. Dixon. 
al containing divers great abuſes and Co. 146, 

Stone him — to bs s good behaviour, 3 

party accuſed ſhall not have for any matter contained in ſuch 

articles a _—_— action on the caſe, for the perſon has purſued the 

due cou ; and if thoſe actions were permitted, 

thoſe who have juſt cauſe of complaint would not dare to 

complain, for fear of vexation, | 


503 


- « But though the defendant 75 in ſuch caſe be jnfiibed, | 
« yet if he does not confine 4 75 to leg al form, but charges 


4 crimes not properly cognizable by that hens to which he 
applies, an action will lie for thoſe charges.” 


os where Weed, the "dafordant. in this. action, had en- pudde u 


hibited articles in the Star-Chamber againſt Sir R. Buckley, Wood. 
and in them charged ſeveral matters not cognizable in that court, 4. Co. 14. b. 
and had often declared in the country that the articles exhibited 1 „. 


e it was I That for any mattey pottained 
in 


' SLANDER. 
in the bill which was — in that court, that no 8 


lay though it was falſe, becauſe it was in the courſe of juſtice: 
but, adly, That for the matters not cognizable in that court, 


that the action lay, as being a ſlander on a perſon which he 


could not defend: 3, . for preferring falſe matter 


©  toa competent juriſdiction, that no action lies, yet that if be 


8. C. 


talks at large in "we country, and avers bis charges to be * 


chat an action lies. 


It was further held in this caſe, That if a witnef goes be- 
yond the point in iſſue, and flanders a third n, that this 


action lies againſt him. 


Buller N. P. 5. 


Note, That if two fon fay the ſame wont, a joint 
er} Bader wil eo he | * j 


2. Of SLANDER BY WRITING, OR he, 


Under this head I ſhall conſider, iſt, The nature of libels : 
2. What conſtitutes the offence, and who. are liable to 2 
N for them. | 


| 1. OF THE NATURE OF. LIBELS, | 
Slander by libel differs only from ſlander by words, that it 


= « dellyered 2 in writing or printing; but the offence of a libel 


1s more heinous, as its circulation of the ſlander is more ex- 


tenſive, and (derives too an additional degree of 1 


from its being done premeditated] 7. 
The rules, W before laid lk in reſpect to llander 


by words, will be found to apply equally in the caſe of libels: 


which I ſhall firſt conſider: and A The more a 
cular nature of libels themſelves. 


As, iſt, To charge a perſon with 10 erĩme en nal 


« ſubject him to the danger of * een is a 1 


Buller N. P. 9. 


and actionable,” 
As to charge a perſon with Sodomitical praflices | 
2. 4 To alledge any matter which may be the means is of 


z 


excluding him from ſociety.” 


with diſeaſes which rendered him unfit for ſociety. 


fendant for a libe 


As where the ar brought his en againſt the de- 
charging bim, in a ludicrous copy of 

verſes, ' with having the t ik, and ftinking - hdr end the 
aintiff recovered in this aQion, the words charging him 


3 * So where the writing is ſuch as will i injure a man in his 
trade or prof: ffion, it is a libel for which this action lies. 


As 


| SLANDEk. 1 305 
Jene intiff declared, chat he wa . 8 N 
| = Prince of Yales, and it having been 3 in the newſ- we wg oi . 98. 
| papers that he had preſented a gun to the Prince of Wales zag. 121. 
tuo feet ſix inches long, which would carry as far as one a 8. C. _ 
foot * the defendant intending to injure him in his 
trade, had publiſhed another paragraph in the newſpapers, 
mentioning this circumſtance, and adding, That he adviſed 
all gentlemen to be cautious of dealing with him, as he would 
not engage with any artiſt in town, nor did ever make ſuch 
eriment (except out of a leather gun) as any gentleman 
might be ſatisfied at the Croſs-guns, Long- Acre : this adver- 
tiſement tending to injure the plaintiff's reputation as an artiſt, 
was adjudged to be actionable, though it was agreed, that for 
one tradeſman to pret to more {kill than e would 
not be ſo. | 


4. So where che ting injures the a peace "ood Rex v. Benfield, 
e happineſs of a family, charging a man's children with im- & 2 
« - — or incontinence.” As here writing a ſong and A 
ng it about the town, that the proſecutor's daughter was 
* e manners, and had gone up to London to be delivered 
of a baſtard: this action was held to lie. YE 


5. But nothing ſhall be conſtrued a libel which is neceſ- 
4 fary in the courſe of legal proceedings, and is relevant to 
9 the matter which is before the court. | 


— 


As where the plaintiff declared, That he "rad a 3 Lake v. King. 
of laws, and vicar general to the Biſhop of Lincoln, that the 1 Saund. 131. 
defendant had preſented, and cauſed to be printed a petition to 
parliament, charging him with divers crimes; as extortion, | 
oppreflion, and corruption in his office:“ the action was held 
not to lie, the petition being the neceſſary and uſual mode of 
complaint to parliament for any redreſs of grievance. 


Soc where the * was brought ſor a libel, and the offence Aftley Bart. v. 

as laid was, © That the defendant in a certain affidavit before 12 
the court, had faid that the plaintiff in a former affidavit * Burr. 817. 
againſt the defendant had fworn falſely :** the court held that 


_  . the ation would not lie; for in every diſpute in a court of 


_ Juſtice, where one by affidavit charges a thing, and the other 

| denies it, the charges muſt be contradictory, and there muſt 
be affirmation of falſehood ; this therefore —— neceſſary in 

* courſe of legal proceedings, that no action wound lie for it. 


6. “ So no matter which i is ſtated in any — 6 or peti- 
« tion for the redreſs of grievances, and addreſſed in the proper 
cle by which 140 "_ may be had; that is, to the 
« perſons | 


30 SLANDER. 
1 perons only who hare power to give ſuch ale, a. d 


« deemed libellous.“ 


| Rex v. Baillie. As where the defendant being deputy governor of Gree 
Mich. 20 G. 3. wich Hoſpital; wrote a large volume, of which he alſo printed 
X MSS. A s; containing an account of the abuſes of the hof- 
| — E 
Sandwich in particular, who was then 
250 100 — the Admiralty, with much afperity: he diſtributed 
the copies r e dba ee but it did not 
that he had given a copy to any other : on 
le for norm fr this a bk held, 
That this di the copies to the perſons only, who mere 
their d om to redreſs the grievances, and h 
from their ſatuation Pens to do it, was not a publication ſufficient 
to make that a a" amp he feemed to think _ whether 
the paper was prin «a RAE Ts eſe eircum- 
ſtances, made no difference. 


K As words * without arr intention cobocantepihlia, 
nas in — or privately; are not actionable.” 


Peacock v. So if a perſon i in a private letter ſtulates with another | 
N * on his vices, it is no label which is e. 


| Caſe de Libellis And note, That a libel againſt a mug es i 
3 fence than againſt a private perſon, for 12 a ſcandal _ 


Halliwood's Therefore, if one finds a libel againſt a orivate perſon, he 
caſe cited. ought to deſtroy it, or to Bags 1 it to a magiſtrate; but if it is 
$ Ca. iss. b. againſt a public perſon, he ought bring it to a nagiſtrate, 

r ge e cho found out | 


2. As to the more particular Nature of Libels. 
Hart's cafe. 1. A defamatory writings expreſſing only the initials, or 


Trin, 12 Ann. one or two letters of a perfon's name, but in ſuch a manner as 
— P. C. gbviouſly, and indubitab referring to the perſon, and ſo that 
2 Atk. 4 ao. it would be nonſenſe if ſtrained to any other meaning, is as 


fog: - libel as if the whole name had been mentioned at 
it would' bring the utnioft contempt on the Jaw to 
its juſtice to be eluded by ſuch trifling evaſions, and 
— 4 writing underſtood by the meaneſt capacity could not 


Ann 


« A writing, * . has been eon 
* firued a libel” je» 


Per Lord As was the caſe of Mrs. Dodd, who printed a letter abuſing 


| — am the late king, under the title of OR me of P 2 


| SLANDER. 1 
though the whole letter was ſo couched in feigned names, yet 


H 


the jury found the publiſher guilty. 


, « A writing, though not directly charging crimes, may 
« he a libel, as if done in a taunting or ironical manner.“ N 


As aſter recounting any acts of publie charity by the perſon Hick's caſe. 
to ſay, * You will not play the Few or hypocrite,” and ſo go Hob. 215. 
on in a ſtrain of ridicule, to inſinuate that what he did pro- P oph. 139, ny 


ceeded from vain glory. 


4. It is not material whether the libel be true or falſe, or Caſe de Libel. 
whether the party againſt whom it is levelled is of good or evil Famol. 2 
fame; for the party grieved ought to complain for every in- 222 i 

y done to him to the ordinary courſe of law, and not to | 
ve recourſe to methods of redreſs by flanderous publica- 


tions. 


5. A writing may be a libel, though the perſon libelled is Caſe de Libel. 
dad; for it ſtirs up ſome of the perſon's family to revenge Famoſ. 
this attack on his memory; and if he was a magiſtrate who is 5 Whey 
dead who has been ſlandered, it is puniſhable- as a ſlander on 


And where there is an information or indictment for a libel Rex v Tophans. 
reflecting on the memory of any perfon deceaſed, the infor- 4 Term Rep. 
mation or indictment ſhould ſtate & That it was done with a 26. 
deſign to bring the family of the deceaſed into contempt, to 
ſtir up the hatred of the king's ſubjects againſt them, and 
excite the relations to break the peace by vindicating the ho- 
nour of the family;” and therefore where the indictment only 
ſtated, That the words as fet forth “ were to the great ſcandal 
and diſgrace of the memory, reputation, and character of G, 

. Earl Cowper, in contempt, &c. to the evil example, &c. and 

againſt the peace, &c.” the judgment was arreſted; for of- 

fences of this nature are puniſhed by law, as tending to a 

breach of the peace, by provoking the friends of the deceaſed 
to acts of violence and revenge. Frei He 


For it is neceſſary to be obſerved, that libels are puniſhable 

by information and indifiment, as well as by action; that is, 
conſidering them as an offence againſt the public peace and 
good order of the ſtate; and thereon is founded the diſtinc- 
tion, that if any perſon is ſlandered by libel, he may have his 
achion as well as an information or indifiment; but © libel 
reflecting on a perſon dead, or the conduct of the king's mi- 
niſters or government, withaut any particular applicatian, is 


. Puniſhable only b _ tion or indidmunt, as a matter of 
Na be ed concern. 2 1 25 


508 
Cowp. 67a. 
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Rex v. Hame.. As was the caſe here of an information againſt the defen- 


dant, « For publiſhing an advertiſement, luggelting that 
y his 


many of his majeſty's ſubjects had been murdered 


majeſty's troops in America, and propoſing a ſubſcription for 
raifing a ſum of monty for the ſupport of their wives and 
children,“ the people of America then being in open rebellion 


to this country; the defendant was found guilty, fined, and 


.. | D? 

« And on the ſame grounds, th h the writing may not 
cc convey any ſlander againſt any perſon, yet may it be alibel, 
<« from having an evil public tendency to corrupt the manners of 
4 the people.” | 


| Rexv. Curl. As in this caſe, where an infamous and obſcene book, 


2 Stra. 788. 


Ne v. Hill. 


Ibid. cit. 


which had been publiſhed by the defendant, was, on an in- 


formation, and on ſolemn argument, adjudged to be a libel; 


and he was convicted, and ſtood in the pillory. 


« go for the ſame reaſon, publications levelled againſt the 
e eftabliſhed religion have been held to be libels.” | 


Rer v. Wel. As where the defendant was convicted of having publiſhed 


ſton. 
2 Stra. 834. 


Fitzgib. 65. 
8. C. 


Regina v. 
Bedford. 


Mich. 12 Ann 


four blaſphemous diſcourſes on the miracles of our Saviour, 
and attempting to move in arreſt of judgment, the court ſaid 
they — not ſuffer it to be debated, whether to write againſt 
Chriſtianity was not an offence puniſhable in the temporal 
coutts at common law. 11 es 


And on the ſimilar principles of public concern, a treatiſe 
of hereditary right was held to be a libel, though it contained 


cit. 2 Stra. 789, no libel upon any part of the then ſubſiſting government. 


 _« And in like manner, any public reflection on the admi- 


« niftration of juſtice is libelous.” = | 


Rex v. Watſon, As where one Hurry havin been maliciouſly proſecuted 


& al. 
Hil, 28 G. 


for perjury by the defendant Watſon, and acquitted; and hav- 


3- ing afterwards recovered large damages for the malicious pro- 


ſecution from him, the corporation of Tarmouth, of which 
he was a member, made ar order in their books, voting to him 


25300l. in conſideration of the verdict againſt him, and de- 


claring that it was done in conſideration of his being actuated by 
motives of public juſtice, and preſerving the rights of the corpo- 
ration, and ſupporting the hanour and credit of the chief magiſ- 


trate: the court held this to be a libel on their proceedings 


and He adminiſtration of juſtice, and made. a rule abſolute 
for an information againſt the defendants = 


6. « Cenſures paſſed by ſectaries againſt any of their body, 


& for non-obſervance 


the rules and ordinances of their 


« ſect, ſhall not be deemed libels.” | 


For 


SLANDER. l 803 


For where the profecutrix was a Quaſer, who being leſs Rex v. Hart. 
rigid than the reſt of the ſect, the brethren firſt admomiſhed * ah * 
ber, then ſent deputies to her; and laſtly, expelled her, and Poſt. 313. 
entered as a reaſon in their books, « for not practiſing the 
duties of ſelf-denial:“ the court were of opinion, That this 
was merely a piece of diſcipline, and therefore not a libel.» 


Though theſe caſes on indiciments and informations for libels 
do not properly belong to this Treatiſe, yet being neceſſary 
to the clear underſtanding of the doctrine under this head, 
have thought it not improper to inſert thoſe now mentioned, -- 
and the other caſes on the ſame head, premiſing thoſe caſes on 
the rules adopted by the court in granting informations. 


As, Iſt, It is a general rule that the court will not grant Rex v. Miles. 
an information for a private libel, charging any perſon with Douglas 276. 
an 3 unleſs ſuch perſon will deny the charge upon 

oat „ 3 a ; h f 
For if the party admits the libel to be true, or does not Rex v. Bicker- 
deny it, though being true does not excuſe the libel, yet it is 3 | . i 
ſufficient to induce the court to leave the party to his remedß 49% 
by indictment. 1 x 175 | 


But to this, certain exemptions have been admitted: 1. Rex v. Haſwell 
Where the libel is founded on charging the proſecutor with 75 Bi: 
words delivered in parliament, for ſuch cannot be queſtioned 8. 57 
(Bull of Rights, 1 M. & M. ſeat. 2. c. 2. art. g:): 2dly, 

Where that charge is only general: 3dly, Where the party 
libelled is at ſuch a diſtance that he cannot be had to ſwear 


when the information is moved for by a perſon on his behalf. 


And Note, That what is or is not a libel, is matter of laty Per Lord Manſ 

Upon the face of the record: on which after conviction the m_ 2666," 
ms aaa ane. arreſt of judgment, if the paper is net e 
a libel, [os Fol ONES. Poon SOT | s . 5 


* 


2. WHEREIN THE OFFENCE OF LIBELS CONSISTS, AND 
WHO ARE LIABLE TO PUNISHMENT FOR THEM. 


1. 4 As the offence of a libel conſiſts in being the means 

© of propagating flander, it is eſſential to a libel that it be 

M a e 
th 


For in an information for a libe] in this caſe, it was held, Rex v. Fitter 
That copies of a libel being found in the defendant's cham- and Carr. | 


" oo 


* 


8 
4 


i ber, w. blication or offence, without diſcourfing. of ; 
iy co gut eng tis ink 


John Lamb's So on an infarmatian for a libel in this cafe, it was reſolved, 
caſe. That every one who ſhall be convicted of a libel ought to be 


9 Co. Sg. b. a contriver of jt, or a procurer of contriving it, or a mali- 
8 cious publiſher of it, knowing it to be a libel; for if one 
leads a libeh, or hears it read, it is no publication; as before 
he reads it or hears it, be cannot know that it is a libel; but 
if after hearing or reading it, he repeats any part of it to 

others, or reads it to them, it is a publication of it; but if 

he writes a copy of it, and does not 2 it to others, it is 
no publication of it; but this might be evidence rather againſt 
him, unleſs he delivered the copy to a magiſtrate. 


gut writing a libel ſeems to be ſufficient, though the 
: perſog as not concerned in the publication. 8 5 
Rex v. Paine, For where in this caſe the jury found, that the defendant 
Carth. 405. did 4vrite the libel, but that it was dictated to him by a perſon 
4 unknown to him and to the jury, and that the ſtranger dic- 
„ tated the whole of the ſubjeft matter which the defendant 
wrote, the court held the defendant to be guilty, the writi 
being the eſſential part, a mating of the libel, and fo di 
from tranſcribing of it, as in the laſt caſe, which is not of 
Rex . Almen. 2. Proof of the ſale of a libel in the ſhop of a printer, is 
da. 2687. prima facie evidence to convict the owner of the ſhop of bav- 
kl ing publiſhed the libel, and muſt ſtand till contradicted, ex- 
| plained, or exculpated by contrary evidence; — 
| copies have been fold by his ſervant without bis knowledge, 
l and he afterwards ſtops the ſale, this can only be offered in 
Rex v. Middle® 3. If a man ſends a libel to Landon to be publiſhed, it is 
— 8 10 his act in London if the publication be there. 1 
Caſe de Famoſis 4. And as to the mode of publiſhing a libel, it is reſolved, 
Libellis. That it may be publiſhed, 1. Traditione, ar by handing about 
C. 135. copies of it: 2. Yerbis aut cantilenis, reading or ſinging it in 
| the preſence of others, Las Be 


men. Writing a letter addreſſed only to the party libelled, is a 
| Poph- 139. fufficient publication an which to ground an information or in- 
diciment; for it tends to excite the party to break the peace, 
by avenging the inſult or reproach. 7 Es” 

Want's eaſe. But repeating part of a libel in merriment without malice, 
Moar's 147. has been held not to be a publiſhing: but ſinging a ſong in 
1 ridicule, or ſlandering the perſon's character, was in this caie 
3 Burr. 2666. deemed a ſufficient publication. | 1 8 
| 1 85 . bo As 
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As where in the caſe of Rex v. Hart (ante 50g) the ſet 
of Yuaters had expelled one of their members; and having 5 
entered in their book the reaſon for ſuch expulſion, That 
it was for not practiſing the duty of ſelf- denial; and ſhe ſent 
her maid for a copy of the entry, which was delivered to her 
by the defendant, who was clerk of the meeting, and this 
was the only publication proved, the court ſeemed to de of | 
opinion that it was inſufficient. | 


. 36. The third ſpecies of Slander is called | 


LIBEL SINE SCRIPTS, 5 


As by W en a gallows before a man's door, and 5 Co. x25. 
hanging him in effigy, and ſuch like. | 


But as to ſigns and pictures, it ſeems neceſſary to iow by 3 Black. e 
proper innuendos and averments the defendant's meaning, 
that they are particularly applied to the n and on 
ſome 99 damage has followed. 


2. or THE RULES OF CONSTRUCTION 
ADOPTED BY THE COURT IN CASE 
OF SLANDEROUS WORDS. _ 


| The old rule in the boat of words was, that they Bradley v. 
were always to be taken in mitiori ſenſu; but this is now ex- e 1 
ploded, and the rule is, that they /hall be taten in that 4 in Bull. N. P. 4. : 
which they would be NANA by bl who Nr or read them. 


But many former rules of conſtruction agree with this; , 


TY « That all the ſentence i is to be tab together ; j for though 
« part of the words may be ackionable, yet they may be ſo 
6s „ explained by the reſt, as not to bear an action,” ... 


As where the words were, © Brittridge is a perjured old notre caſe, 
habe; and that appears from a ſtake, parting the grounds of og | 
H. Martix and Mr. Wright.” Aſter a verdict for the plain= 

tiff, n was arreſted; for though the firſt words © per- 

old knave” are aQonable, yet it muſt be perjury in a 

court of juſtice which is actionable; but herg the ſubſequent . 
words explain the words clearly not to mean judicial perjury, 
| a0 the whole context when takert together is not actio 


2. 4 Where words ate poke which bear an Ha 
© of flander, or with an intention to defamey the court wi 


©ont Rrain to ad ag. (afbcent manning them.” 
Ly „ö · ᷑ 


Box v. Burnaby. 
Hob. 116. 


SLANDER, 


* 


« So, on the other hand, they will not put a forced con- 
« ſtruction of guilt on words which may bear an innocent 
10 meaning. 


As where the words were of an attorney, He is a com- 
mon maintainer of ſuits.” They were held not to be action- 
able, for to maintain ſuits is his buſineſs; and the words ſhall 
not be conſtrued to import a charge of maintenance when ap- 
A b 

3. © The words ſhould import a direct charge of a ſlander- 
« ous nature, not by inference or conclufion, or the court 
ce will not hold them to be aftionable.”” 97 


As where the words were, « If. Itanb | hath but one 


manor, and that he got by ſwearing and forſwearing. The 
words were adjudged not to be actionable : 1. Becauſe they 


general. 2. Beeauſe. they did not charge the plain- 


| were too | 
iff bimſelf with ſwearing and forſwearing; for he might have 


2 manor ſo, and yet not be privy to the ſwearing or for- 


4D that there can be no 


4 O0. 17. b. 


. — 
2 - * 
, n 


* one” © 
— * 


| 0 $ 


. « Therefare the gebs Saxdered aut, always be certain, 
r 


As if one was to ſay, © One of the ſervants of J. 8. [he 


having many). is a notorious felon or traitor;” no action lies, 
on account of the uncertainty of the perſan: but if the perſan 


is once named, as if after converſing about J. S. one @ 


<« He is a notorious thief; this is actionable, for the perſot 
meant may be ſufficiently aſcertained by the innuendo, which 
in the former cafe could not be done. #4 


4 © Where words are uſed with an intention to Lander, 


cc though the offence which the defendant intended to lay to the © 


cc , 
— oe” 
c 
111 n 
* 
” [4 


'S RA i ier exprifſec, jet may me _ 


* 3 — 0 
- 4 = 
=} : 1 , & * a 1 ' 


* 9 
2 4 o e 
7 
5 As 
* 
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As N G Ado faid af the plainiff cc Tui has Tai v. 
hired ſeveral perſons to make falſe powers, to receive ſeamen's Gilb. Rep. 1 


.” This was conſtrued to convey a charge of forgery, 
To tobe actionable, though the word porwers is general, and 


may not properly mean letters of attorney; yet being ſo uſed 


2 ſpeech, it ane be e. as [intending to de- 
— 5 


TA THOSE' ON THE PART or THE PLAINTIFE. 
a «c Where the Sands or 8 a at tof 19007 con- 


tain a charge of a ſlanderous nature without words of re- 
« ference, or explanatory of the meaning or 2 it may 


« be ſupplied by proper innuendos in the e as to 


matters or perſons referred to. 5 


But abe the inmundr are to be allowed, it has 
been reſolved,” 


1. 4 The office of the innuends — nds the abſence 
« of ſomething neceſſary to complete the ſentence, and ſhew 
the application of r it can never be admitted to 
& extend their meaning Ne een 


« ſelyes. 


For where the words were .« Maſter Barham did burn my Barham's caſey, 
barn,” with an innuendo, a barn full of corn (which is felony 4 4 


„ 


if there is corn in it, or it be parcel of the 3 ; ant *. 


corn in it, when the word would not of itſe 
us a meaning. 1 


2. 4 80 where the perſon is uncertain, an innuendo ſhall not 
* make him certain.” 


As if one ſays eee ts who is 2 40s 27. 


notorious thief :** the perſon 9 cannot be ſupplied 
by an innuendo, when "od has been no converſation about 
rage for the office of the innuendo is to contain and deſign 
the perſon who was named in certain before, and ſtands in 
place of a predif?: and therefore without ſomething to rel 
* cannot be made certain Eo it would be i agg 
| ons might be maintain imagination of -an intent, 
| _ does not nw rl which the aQipn is 
founded, but which is uncertain, and * deceivable 
njecture, 


Liz ps 


the court would net ſuffer the innuendo to i dare was (ro. 
bear ſo exten- S. P. 


bie au. 
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3. 4 So neither ſhall the words if uſed, generally be ex. 


4 tended by the innuendo in the declaration to apply to any 


to take Margaret Hogg, 
could not ſpecify ia ſuch manner that which was generally 
. alledged. h | | 


4 particular thing, ſo as to induce guilt from thence,” 


* 


As where the words were „He forged a warrant” innu- 
endo, a certain warrant, OG the ſheriff was commanded 
c. it was held that the innuendo 


2. The next part of the declaration material to the ac. 
ec tion is the averment. This is where the words for which 
<« the action or information is brought are only criminal by 
tc reference to ſome other fact, which therefore conſtitutes 
<« the ground of the action, or is neceſlary to maintain it; iy 
& ſach caſe this matter muſt be expreſsly averred in the de- 
« claration.”” 4 e 


As in the caſe of traders, certain words are actionable ap- 


| plied to them, which are not ſo when uſed to others; as to 


Bland's caſe. 
Hob. 309. 


call one a bankrupt, &c. In ſuch caſe it is neceſſary to aver 
a colloquium concerning ſuch a perſon as a trader, and that the 
words were uſed with that application, | | | 


So where the plaintiff brought an action, for the defendant's 
having ſaid, . "TT hat he was indicted for felony at a ſeffions 
holden, &c.” but did not aver that he had not been indicted; 
after a verdict for the plaintiff, judgment was arreſted for 
want of this averment; for if he was not indicted, there was 


no crime. | 


Bancroft. 
2 Stra. 934. 


| Rexv.Alderton, So where the libel was an advertiſement, reciting certain 


* 


. 
* 


In like manner in the caſe of /ibels, the e averments are 


neceſſary; and in this caſe judgment was arreſted, becauſe it 


was not laid that the libel was of and concerning the plaintiff. 


orders, made for collecting money on account of the diſtem- 
per among the horned cattle in Suffolk, and it charged that 
the money ſo collected had been improperly applied, and the 
information charged this to be a libel on the juſtices of S 


falt; but in the body of the libel no mention was made of the 


| juſtices of Suffoll, nor did the information, in the introduc- 


part, ſay that it was a libel of and concerning them; and 


though in the body of the information when any order was 


i 1 * | 3 0 . 7: 
2 1 28 1 CT } „ 1 4 Ch a * e 7 745 


mentioned, there was an innuendo, that it was an order of the 
juſtices of Suffolk : but judgment was arreſted for want of 
the averment, the innuendos ' not explaining ſufficiently the 


: * „el ) 
# + ; : 
# 


r 
- - 4 , 7 
„ * 
[| Ss * l 2. 14 
A * 4 i144 F # 4 
, f * . 
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But where the information was for a libel, «of and con- Rex v. Horns. 
wrning the king's government; theſe words were adjudged to Cop. $7% 
be a ſufficient introductory averment to ſupport the AG” | 
tion by reference of the ſabſequent matter to them, 


gut where the words charge a crime, which words are 
« of themſelves actionable, it ſeems that in ſuch caſe, an aver- 
« ment that the crime was not committed, is not neceſſary. ? 


As where the words were, „I will call him in queſtion for yy. v., poor. 
poiſoning my aunt ; and I make no doubt to prove it.” Af- Cre. Eliz. 569. 
ter verdict for the plaintiff, it was moved in arreſt of judg- | 
ment, That it was not averred, that in fact the defendant's 
aunt was poiſoned : but curia contra, for the plaintiff 's cha- 
racter is impeached though he never did ſuch a fact. | 

3. In an action by a trader for actionable words, as for Hawkins v. 
calling him bankrupt, for example, the declaration ſhould Cutts. 
fate © That he was a trader, and uſed the trade of, &c,” Hutt. 49. 
for where in this caſe the plaintiff only declared that he uſed 
the art and myſtery of a baker, judgment was arreſted, as it 
might be only for the uſe of his own family. | 


So he ſhould alſo ſtate in his declaration, © That he gained Emerſon v. 
his living by buying and ſelling;“ for in this caſe, for want — 
of ſuch averment, judgment was arreſted: for ſuch traders * Sid. 299. 
only are within the bankrupt laws. | | rs 


So the declaration ſhould ſtate, . «© That at the time of the 
words ſpoken he was a trader.“ | | | 


For where in this caſe the plaintiff only declared, That he Dotter v. Ford.. 
was of good fame, & per multos annos retroattos, was a Cro. Eliz. 794+ 
merchant, &c.” the court inclined to think the declaration | 
ill, as the words did not ſufficiently ſhew that he was then a 
merchant, as he might have been ſo for many years paſt, but 

had left off trade. 28 at: . 


And theſe ſeveral matters muſt be proved at the trial. 


4. If an action is brought for calling the plaintiff's wife a Coleman & ur 
bawd, per quod J. S. left off coming to the houſe, the ſpe- v. Harcourt. 

cial damage being the gift of the action, which is the huſ- 1 Lev. 140. 
band's only, it ought not to be laid ad damnum _ N 

where the action is brought for words in themſelves action- Bare et ur. v. 

able, and no ſpecial damage laid, there ſuch concluſion is Trin. 25 G. a. 

right, for the action ſurvives. F Buller N. P. 7. 
And note, That ſaying generally per quod ſeveral perſons Ibid. 

left the houſe, without naming any in particular, is not ſpe- 

, 3 | | | LY In 
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5. In ſetting out the words, or the tenor of words, in the 
declaration in this action, there is a difference between words 
ſpoken and words written. Of words ſpoken there cannot 
be a tenor, for there is no original to compare them to, as in 
the caſe of words written; therefore in the declaration for 
words ſpoken, variance in the omiſſion or addition of a word 
is not material, it 7s ſufficient if ſo many be proved and found as 


are attienable. But it is otherwiſe in the caſe of words 


there are two ways of pleading, either by the words, ſaying 


written; for though in deſcribing a libel, or other writing, 


cujus tenor ſequitur, or in hec verba, .&c, or by the z 
if you declare on the words themſelves, any variance or 
miſtake is fatal, for tenor means a tranſcript or true copy: 


but in declaring on the ſenſe, ſuch an adherence is not re- 


Baldwin v. El- 
inſtone, in 
xcheq. . 

Chamb. 

2 Black. Rep. 

1037. 


quired, and a variance is not fatal, 


Therefore where the declaration was for a libel ſecundum 


tourem ſeguentem, and in ſetting out the ſentence, nor was in- 


ſerted for not; though the ſenſe remained the ſame, the va- | 
riarice was held to be fatal. | REL 


6. “ As it is eſſential to a libel that it be publiſbed, it is 
cc therefore neceſſary that that fhould appear from the decla- 
c ration; but the word publiſbed is not eſſential, nor is there 
« any technical form of words neceſſary, if it appears by 
« any means either from the particular caſe, or in any manner 
cc that the libel was publiſhed.” | | 


As where the count in the declaration was 1 5 printing, 
or cauſing to be printed, a libel againſt the defendant in error, 
in a newſpaper,” and the error aſſigned was the want of the 
averment of publication; the court held, That the fact of 
ting a hbel, though it might be an innocent act, yet un- 
els qualified by circumſtances, ſhould prima facie be under- 


ſtood to be a publiſhing, as it muſt be delivered to the com- 


poſitor, workmen, &c, but printing in a newſpaper admits 
of no doubt on the face of it, and ſhall be intended to be a 
publication, unleſs the defendant ſhall ſhew that it was ſup- 
preſſed and never publiſhed: the court therefore gave judg- 
ment for the defendant in error, 55 - = 


7. The plaintiff need not in his declaration aver, © That 


. the words or charge was not true, for that is ſupplied by the 
general allegation in the declaration, that the defendant pub- 


liſhed them faiſely and maliciouſſy. 
8, « Where the libel has been publiſhed in different coun- 
cities, the court will not change the venue into any one of 


ep. « them, as where it is publiſhed in a newſpaper which cir- 


& culates into many places; for the defendant eannet ſay 


| in his afhdavit, 4 That the cauſe of action aroſe. in ſuch a 


county, and not elſewhere.” © 


| But 


_ But where the libel. was in a letter, written: from a place: im Freeman v. 


Lorris. 


the county to which it was moved to change the venue to 
e i | 3 Term Rep. 
another place in the ſame county, there the court changed the zog. | 


renue; for the cauſe of action aroſe in that courtty' only. HEE 


$0: where the libel was a letter written in Yorkfhire to g per- Metealf v. 
ſo in Germany, the court changed the venue to Yorkſhire . 
for the only part of the tranſaction, out of which the cauſe 1 ag 
ol action aroſe, which happened in England, was in York-. 
Hire, though the actual publication was in Germany. 


2. OF Tun PLEADINGS ON' THE PART OF VHE 
DEFENDANT, — 


1. The general iſſue in this action is not guilty, or 2 denia!l! 
that the defendant ipoke the words in queſtion; or if ſpoken, 
that they were not actionable, FR ht = 


2. Several ſpecial pleas in juflification are good, which ad- 
mit the fact, but deny the ſlander or defamatory intention. | 


As the defendant may plead that the words were ſpoken by Brook v. 

him as counſel in a cauſe, and that they were pertinent to Montague. 
the matter in queſtion; ſo that he may juſtify. the ſpeaking Co. Jac. 9x. 
them through concern, or the reading them as a ſtory out of 

an hiſtory, or he may ſhew from the dialogue that they were 

ſpeken in a ſenſe not defamatory; er he may give theſe matters * 

in evidence on the general iſſue, for they prove him not 

guilty of the words matrrioufy, | | 


And the defendant. may juſtify by ſhewing the applica 

tion of the words uſed wm — —— — 2 they 

« would otherwiſe import ſlander.“ e 

As where they were for calling the plaintiff & murtherer, 4 Co. 13 b. 
the defendant may ſhe that it was in a converſation concern- 42. | 
ing the killing of hares, of which the plaintiff having ſaid 

that he had killed fo many, that the defendant then ſaid he 

was a murtherer; but meant of bares. 8 7 


« But it is no juſtification of Nanderous words that the 
« defendant. beard them fram another perfon if he repeated 
« them; for every one is anſwerable for the ſlander which he 


« himſelf propagates! of another.“ TY 


t As where this action was brought by the captain pot a gn © 

{hip againſt a merchant of Briſtol, for faying that his veſſel S. Hall. 1952... 

was ſeized, and he put into priſon at —, for ſmuggling Bull. N. P. 0. 

corn: Ch. Juſt. Lee held, That proof of the defendants 

having heard it read out of à letter, and that he only: reported” 43 
the fory, was no juſtification ;- but that he CE gy = | - 


\ 


SLANDER. 


the reports which he propagated; and the jury gave 500], 


So it is no juſtification of ſlanderous words, that the de- 


| fendant, ſuſpefting the plaintiff to have been guilty of the fact 


concerning which the words were ſpoken, had ſo uſed them 


concerning him. 1 55 

. « The defendant ma plead that the words were true; 
ce 2 if ſo, it is damnum abſque injuria - and the truth of the 
« words muſt always be pleaded.” VVV 


For where in an action for words the defendant pleaded 
not guilty, and offered to prove the words to be true in mitiga- 
tion of damages, the chief juſtice refuſed to permit him, 
ſaying that the judges had then come to a reſolution never 


to permit the truth of the words to be given in evidence under the 


general iſſue, but that it ſhould always be pleaded; whereby 
the plaintiff might be prepared to defend himſelf, as well as 


prepare to prove the ſpeaking of the words. 


Collifon v. 
© Loder, at Ox- 
- ford, 1750. 
Bull. N, P. 


cc But if the plaintiff after proving the words laid, goes * 
« evidence of other words, which ſhew the defendant's ill- 


c will to him, the defendant ſhall be allowed to give the truth 


c of theſe words in evidence,” | 
As where the plaintiff brought an action againſt the de- 
fendant fer ſaying He was a buggerer, and that he caught 
him in the fat,” After proving the words, the plaintiff 
ve in evidence, that at another time the defendant had 
ſid, “ That he was _ of Sodomitical practices. uff. 
Burnet permitted the defendant to give the truth of theſe 
words in evidence; for the action not being brought for the 
ſpeaking of them, the defendant had no opportunity of 
pleading that they were true; and being given in evidence 
in aggravation, the defendant ought to be permitted to ſhew 
that they were true in mitigatio ws | HE 


In the caſe of a libel where the proceeding is by action, the 
defendant may plead that the words were true : aliter here 


i 


the proceeding is by informatjon or indictment, 


And where the libel contains a charge of fraud or crimes 
againſt the plaintiff, the pleas ſhould ſtate what caſes of fraud 
or crime the defendant means to rely on, ſor ſo only can the 
plaintiff be prepared to meet them with evidence. 


As where the libel was for publiſhing of the defendant in 


the newſpaper, „ That he was at the head of a gang of 


ſwindlers,” and the: defendant pleaded the truth of the words 
enerally; it was reſolved on demurrer, That the defendant 
Id have ftated the particular inſtances of ſwindling and 
fraud on which he meant to rely. 15 | 


| SLANDER. PE 529 

4. © A Recovery of Damages in a former Aion for the ſame © 

© Wards is a good plea in bar.“ # | # ; 7 | 

And where a perſon has once recovered damages in an action Per Cur. 

| for words, he cannot afterwards have another action on account Cal. K. B. $44. 
pectal damage; as the loſs of preferment, &c. which may 

erwards ariſe in conſequence of the words. | i 
Neither ſhall the plaintiff by any variation, omiſſion, alte- Gardiner v. 


ration, or explanation, be allowed to vary the words, ſo as * 


ſuſtain another action; but the former recovery ſnall be hel 


a ſufficient bar. / 


F. © Another good plea in this action is accord and ſatis- 
faction.“ Hep 5 | 


« But this muſt be executed, and a valuable conſideration in 


« aw. 
For where to an action for words, the defendant pleaded an Davis v. Ock- | 
agreement between him and the plaintiff, that the plaintiff hay- ham. Style 245. 
ing done à treſpaſs, that it was agreed that one action ſhould be ſet 
againſt another. On demurrer, the plea was ruled to be a bad 
one. x jp OR ' : | + ol 
So where to a like action the defendant pleaded an agree- Covill v. 
ment between him and the plaintiff, that he ſhould confeſs the Geoffrey. 
wrong, and aſk the plaintiff's 2 on his knees; it was * Rep. 96. 
agen to be an inſufficient plea, for the conſideration was | 
of no value in law. 1 85 5 
6. The fatute of limitations is another plea in bar: as to 
which it is enacted by ſtat. 21 Fac. I. c. 16. That actions 
« for words muſt be commenced within two years after the 
« words have been ſpoken,” 1 


Upon this ſtatute it has been held, eee 
I. That it extends not to actions for ſcandalum magnatum. 8 


2. Neither does it extend to caſes in which the ſpecial damage Saunders v. 
is the gift of the action, according to this diſtinction, viz. ap" 5 x4 | 

- where the words are themſelves actionable, there the damages 95: 
ſhall be held to refer to the words themſelves, and not to any 

| ſpecial damage; and in ſuch caſe the ſtatute is a good bar. But 
where the words are not actionable without ſpecial damage, 
there the ſtatute of limitations is no bar, for the action is for 
the ſpecial damage ariſing from the words, not for the words 
temen. e 

3. This action extends not to ſſander of title, for that is Law v. Har- 
not properly ſlander, but a cauſe of damage, and the ſlander woed. | 
intended by the ſtatute is of the perſon. . 


OF 


i \ A ů ˙7·»‚ 


or THE EVIDENCE ON THE PART or Tar 
% . PLAIxTIr. | 


I 


Geare v. Britton. 1. -Fhough the words are in themſelves actionable, the pain 
Per Lee ch. tiff is not at liberty to give evidence of any loſs or injury be 
Juſt. "upon has ſuſtained b ſpeaking of them, unleſs it be ſpecially 
Bull N. 7. 7 laid in the 4 by the but after he has proved the words as 
laid, he may give evidence of other expreſſions uſed by the 
defendant as a proof of his ill-will towards him. 


— "ay as at the em the. 
plaintiff's counſel offered evidence of the ſame words 
— Sum. on days 3 to that laid in the declaration : It was object. 
| ed for the defendant that this could not be done, becauſe the 
" plaintiff might have brought another action for them, and 
words actionable in the: 3 L. 50. not be given in evidence 
in aggravation of d ares agreed that 
different words, — ls not be given in 
evidence by way of. aggravation; but wage 6 Borat 
t. at different da e 8 
N with good 3 for an action for 
words ſpoken but once, would in moſt caſes be deemed frivo- 
lous, as they might ſo be ſpoken in a heat; and therefore a 
plaintiff is often under the neceffity of —_— re- 
peated, in order to ſhew that it was icious. | 


Per Lord Ray- So in ſuch caſe of words actionable, whatever ſpecial da- 
mond. mage is laid the plaintiff may go into evidence of it, but not 
— V- more: As opt the words were, 5 a 5 and P11 
| prove you ſo, with a ued, that on of them one 
i a * Jobn Herr, ry, and 8 and left 45 dealing with him; 
bs chief juſtice allowed the plaintiff to go into evidence as 
to Merry, but not as to the reſt. 


| \ Od Loyd. etc: 
Bull. N. P. 6. ſpecial damage; if the plaintiff does not prove the ſpecial da- 
mage laid in the declaration, be muſt be ited, becauſe 
__ the ſpecial mai gh, yn yrs But where the 
words are themſelves actionable, and ſpecial is alſo 
laid; if the words be proved, e 

tiff, though the ſpecial damage is not proved. 


5 e d af We v; Namen (ſpro) ) it is ſaid, 
that hind the words 2 A bros non but 
the ſpeci _— is the gi the action, plaintiff may go 
into evidence of Terr damages not ſpeci ed in the decla- 

_— rain} ler mak quay bt is ſugary . 


* 
: 
| K 1 
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But in — where ſpecial damage is laid, the evidence Anon. 
guſt . ond with it. As where the ſpecial damage laid 1-4 Nan. 
was, loſs f adarriage 7 N. Lord Holt refuſed to lt 
plalntiff go into evidence of | 


bat J. N. 


3. © It was formerly kolden, That the plaintiff was oblige 2 Roll. Ab. 
« ed to prove the words preciſely as laid; but that ſtrictne Lat 5 
« js nod laid afide, and it is ſufficient to prove the ſub/ance ß; 5 
« them : But the ſenſe as well as manner of ſpeaking them 


« maſt be the ſame,” 


As where the words were laid in the third perſon, 6% He Avarillo v. 
deſerves to be hanged for a note he forged on 4” Proof that 8 
the words were uſed in the ſecond perſon, & You deſerve, Ic.“ Pein. ye 
was held not to ſupport the declaration; for there is a differ- fore Ld. Mans 
ence between words ſpoken' in a paſſion to a man's face, and field. Rull. 


ſpoken delibetately behind his back, the firſt being more ex- N. GET” 


af marriage with any body | 


* 


cufable. 


So in an indictment, the words were laid to be ſpoken gf @ Rex v. Berry. 
juſtice of peace in the execution of his office: at the trial, 4 Term Rep. 

dhe juſtice was the proſecutor, and proved the words ſpoen, 

but that they were ſpoken to him. N was admitted that this 

ry ſuch a variance, that the defendant muſt be acquit- 


If a a is neceſſary to n the action, (as in Salk. 694- 
* caſe of words applied to a trader) it muſt be — and | 
for that fault in this caſe judgment was arreſted. 8 


So it has been held, That if the words are laid to have per ju. Den- 

been * at a 2 place, the place not being laid as à ton, at Stafford, 
venue, but as a deſcription of the offence, that it ought to be 17 29. „ 

proved. Sed guære. "7 | 79 0 


- 


As in the caſe of a juſtification, which if it be local; as Jennings ve © 
where the words were, That plaintiff ſtole plate at Oyford,” a ugg qi. 
it ſeems that the trial ought regularly to be there; but this Cralt . Baritos” 

would be cured by a verdict, | TIT E Saund 2437. 
5. „Where the words are actionable, as referring to the 

« perſon's profe fon or Buftrreſs, though it muſt de proved 

« that the plaintiff was of the buftneſs or profeſſion laid in 

the declaration; yet it ſeems fafficient to prove him {6 by 


1 


© reputation.” _ f 


e e the ale FG by 3 —_ charging him with Berryman, 
having ſwindled a perſon out of a ſum of money, by when be ce | 
| 366. 


6 \ 
- ) 
p 
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dau been employed in a certain ſuit, and threatening te 


have him ftruck off the roll: the plaintiff proved the words, 


and alſo his having been employed as attorney in that and ſe- 
veral other ſuits. It was objected for the defendant, that 
the plaintiff ſhould have proved that he was an attorney, by 
producing a yy of the roll of attormes; but the judge was of 
Opinion that the evidence offered was ſufficient; and on a mo- 

; tion for a new trial the court concurred with the judge. 


- 6. In an information, indiQtment, or action for a libel pub. 
Rep. liſhed in a newſpaper, proof that the defendant gave bond at 
326. the Stamp Office for the duties on advertiſements publiſhed in 
that paper, and had occaſionally applied there reſpeRing it, is 
evidence ſufficient to fix him as publiſher. | 


Rex v. Hall. In an information for a libel, the witneſs for the proſe- 
2 Stra. 477.  cution proved, that it was ſhewn to the defendant, who con- 
feeſſed that he was the author, errors excepteg: it was objected 

that this confeſſion, not being abſolute in fact amounted to a 

denial that that was the very book charged, and fo could not be 

; in evidence; but the chief juſtice admitted it, ſaying, 

he would put the defendant upon proving that there were 


material variances. 


- 


OF THE VERDICT, JUDGMENT, 
+ Of IFAND C08 Tl. ; 


1. AS TO THE VERDICT AND JUDGMENT, 


Wy r een ee eg ler Bol any one count 
« of the d i e eee eee 
« tuordt are proved, damages be given for thoſe.” 


e. 
e the wares, works «I bore hon 4 ompencdy te 
bn ow, who is going to be wro y tranſport- 
2 Black. Rep. 1 woman — 1 the af wife); ſhe 
t mid. ot 2 perſon to arreſt him falſely for a debt of 104. and was 
Som. Term not content with that, but ſhe afterwards ſwore a fa/e debt 
Af. 17860. againſt him for 1607. and has ſworn a ny againft him, 
MSS. and tranſported him falſely.” The defendant pleaded the ge- 
Np neral iſſue, and at the trial all the words were proved, ex- 
cope as to the words, © He fwore a falſe debt.” The chief 
juſtice directed the jury not to give damages for the words not 
proved, but to give them for the reſt ; and they did ſo. On- 
a motion to ſet aſide the verdict, the eourt held the judge's 


es 


21. In an action for nk where ſome aQtionable —__— — 0 
Yaid, and ſome not actionable, and evidence given of both ſets Wins z. 
of words, and the Jury find a general werdet if there was Per I | 

any evidence which applied to the bad counts, it being im- Buller. 

poſſible to ſay how the jury apportioned the es to. the Dougl. 368. 

counts, and which they found; there the court will grant a 

—_— facias de novo: but where the evidence applied at the 

trial only to the good counts, _ a n verdict "_ be 

altered from te Judge's s notes. * Ge 

> 
But if theſe words are in one count only, the court will in- tn Obe. s 

tend that 772 as were not e were 2 to REV ro Ca 130, b. 

the malice of the party, and that the "ROY were given 

| for ſuch as were atonable. 5 | N 2 ON 


But if. the j jury find a general verdict on 5 counts, Ouſom vy. 
and damages entire, and any of them is bad, * Fe in Horne. 
that caſe ſhall be arreſted. = Wil. 177. | 


2. As to the ! in this Wit, 


Je is enacted by ſtat. 21 Tac. I c. 16. © That in as 
* for words, if the jury give damages under forty ſhil- | 
lings, that the plaintiff ſhall have no more coſts than da- 


„mages.“ 
On this 3 it has been decided, 


es Where the words are not of themſelves aftionable, but * 8 
conſequential damages are the giſt of the action (as here for Gibbons. 
calling plaintiff's wife an whore, per quod ſhe loſt her cuſto- 1 Salk. 266. 
mers) though the damages are under forty ſhillings, yet the 

laintiff ſhall have his full coſts; for it is not the words 
on the ork . which is che cauſe of action in this 


But it was further held in this caſe, That though the court 1d 
are bound by Hat. 2 1. Fac. 1. and cannot increaſe the coſts 
where the damages are under forty ſhillings; yet the jury are 
not bound by the ſtatute, and may give 104. coſts where 


| they give but ten pence damages. 


2. But where the words are aftionable of t and Burry v. 5 
ſpecial damage is laid, if the damages are 2 ſhil- 2. 1. = - ol 
lings, the plaintiff ſhall have no more coſts than damages; x fr, . — 
for the action is ** "_ 2 the * pgs is alſo 8. 8 f 
laid. | 3 5 Burr x638, 


It has been ſaid, . Wie, Bull 
MN. . 10. that this doQine had been over-ruled, 


FRED „„ A 


But *. this caſe from Blichfonr's K b. which was ids. 
_ "Common Plas, the doctrine was IE and held to be ex- 
| * law on the fen. | 


& 80 where any other diſtinct offene is coupled with 


« within the ſtatute.” 


Carter v Fiſk. As where the aQion was for words, and alſo for procuring 
x Sera. 645- theplaintiff to be taken and brought before a 2 2 9 9 
verdict for the plaintiff, and damages two ſhillio 
| pence. Tt was held, That the Sao Would © ee 1 
cofts ; for it was not an action for words only and the reſt 
aggravation, but for two diſtin offences. 


Drury v. Fitch. 4. In an action for words not Honable, the plaintiff was 
Hats. 16. nonfuited. It was moved that the defendant ſhould have no 
| coſts, as they ſhould only be given where the plaintiff could 
have, if he recovered, which here he could not, as the wards 
were not actionable; but the court 8 the — 


andthe fee hai ip ee 


e for if there i a gener verdith, it 38 t 
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The Action of Malicious Proſecution. | 


” 


AIS is an action 3 N are 3 for | 
any action againſt or proſecution of any one, either by 


ſuit, indictment, or other legal proceſs; where ſuch adtion or 
- proſecution appears to ariſe from any corrupt motive, and © 0 
be without any ground er cauſe for the fame. 


In treating of this action, I ſhall feſt conſider, For what 
ſuits or proſecutions it lies. 2dly, Of actions on the caſe, 


in the nature 2 A & e 3s Of the. + e . 80 


% FOR WHAT SUITS. OR OR PROSECUTIONS 
| © THIS ACTION LIES. _ 


1. To bring a civil action, though. the A f 

grounds, 32 actionable, becauſe it is a claim ne Ker 
fd the plaintiff finds pledges of proſecuting is amerceable Salk. 13- 
jro faſo clanare, and is liable to coſts. 0 ed z "aan 


But to this as a rule are certain exceptions. 


of vexation, and of a 
agreeter Ait then 
ſuffer lung * 


I. ce As if a perſon for the purpoſe 
1 a perſon. in cuſtody, ſues him for 
| due. As b —— — 
Fe 2 inabi er geg _w_— 


| As where the | plaintiff d at being ie nde e ess | 

CORES in the ſum 8 A 1 0 
ſued out a writ, and had him, held to Jail for Soo, Ia Son- wal 4 
quence of whigh he was for ſeveral detained in gt. "2 


0 > eee 


* 


* * 
— : : 
* ö „ 1 
b - * * 
* da if 
* 1 
1 


, Wilcock. in this action by proceſs out of the court of Bridgewater, 
# 3 Will. 302. when the cauſe of action did not ariſe within its juriſdiQion, | 


„ But in fuch wn the court muſt want original jurifdi 
_ of the cauſe; for the action will not lie if the 
; I. 133. From its nature: ſuable there, but happens ny | 


| MALICIOUS PRO SECUTION. 
Skinner v. $o the plaintiff declared, “ That the e not 


| — — & al. ping cauſe of ain, had cauſed the plaintiff to be ar 


reſted for 3004. wherehy he was detained in priſon for a lon 
time,“ 95 The mr recovered for the injury. 2 


Neal v. Spencer. But in ſuch caſe it has been held, That che action will not 
Caf. K. B. 257. lie for the plaintiff without cauſe oo FO if he be 


not held to ve bail. 


Salk. 14. 2. Where there is a good cauſe « action; as where a debt 
Thurſton v. js really and bana fide due, but d flranger without the privity 
March. 47. of the to whom the money is due, ſues out a writ and ar- 


refls t debtor . it, he may maintain an action for it, though 

1 of was then actually liable — be ſued by the real creditor; the 
: party who made the arreſt having no cauſe of ation tie we 
| Nor  wathorny from the real creditor. 2; | 


3 «Where FOR is 2 856 cauſe of og: via the 8 ö 
tiff ſues in a court which has not cognizance of the cauſe, this 
« action will lie: But in ſuch caſe it ſeems that it ſhould ap- 

cc pear that the plaintiff knew that the court had not cogni- 
60 * '2ance of the cauſe,” | 


b ebere the aAion was is ht for arreſting the plaintiff 


and the plaintiff recovered: on a motion for a new trial, the 
coutt were of opirrion, That the mere ſuing q a perſon in 
nan inferior court not poſſeſſing juriſdiction, was not of itſelf 

a ſufficient foundation for this action, wnleſs it appeared that 
** circumſtance was known to the plaintiff in that action, and 
alſo ſome degree of malice appeared: as here the caufe of 
action —. in Taunton, where the plaintiff might have been 
ſued, but the defendant arreſted him * at a fair at 


Bridgewater, 
Atwood v. So where the aftion v was for. les a falſe rn to 
— be made againſt the plaintiff before the conſervators of the 


river Thames, in a matter which did not to be within 
their juriſdiction, ann to lie. ay 5 


45 C « So for ſuin a man in the Eeclefuſtical Court for matter 
TY © ®. not cognizab there, this action lies,” ar 


6 As if ie as for ite E whit 


9 
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a 
afterwards. appeared to be timber, for which no tithe is due, 5 
ſuits for tithes generally, being ſuable in the Ecdeſiaſtical, 5 
5 Court, but not tithes of . ; , | 1 
12 cc T hough the "Rok be brought i in 1 2 Ss court, Hob. _. * n'S * 1 


t may this action be maintained, if the ſuit or proceeding 
« 15 utterly without ground, and that known io the r/o Kee 


« 14 for the undue vexation and damage | to the 


A8 where the defendant had ſued out a ſecond PIR Fackas, Ware SES 
and fold the plaintiff's goods, though he had taken before other Hob. 36 a6 6 

Tar gs armer fi. a. and in this caſe it was moved in 1 on 

arreſt of de that this having been a civil proceeding | 
| = _ action would not lie; but the court held, That the 

former fi. fa. being known to the defendant, that this ſecond 

one was clearly malicious; but if he had not known of a 

fiſt fieri facies,” that the action would not have lain. 


5. So this ation was held to lie for ſuing the plaintiff i in Hocking "4 
the Spiritual Court, and cauſing him to be excommunicated 1 


« a fraudulenter & malitioſe, without giuing bin 11 293 


6. 4 It is not neceſſary. that the firſt action ſhould have | 
« been heard and decided in the defendant's favour ; for this 
« action ,cquill y lies ee any "_ proceedings ! 
« fever.” 
For where plaintiff declared that the Aena, in- Atze v. 
** of his Ea without any probable Lincoln. 


| =, | 
| — — av a writ of privi * out of C. B. and 2 = 

an appearance put in by the plaintiff, that defendant, know- Pull. N. P. 13. 
ing he had no probable 2 ſuffered himſelf to be N : 


the action was agjudged well to lie. 


| it « But when this action is brought on the of 2 a 
ormer civil ſuit wan. * n again the plain- 
tiff, it is to be obſerv | 


= 
* 


1ſt. That this action muſt not be ene ll the former: 3 FE 
action has been determined; becauſe till then it cannot appear Nunn, 
that the firſt action was unjuſt. 4 0 That there muſt not 5 2 ogg 
only be a thing done amiſs, but A 
fallen upon the party or elſe inevitable. 7 5 __— 


2 « Such are the reſtrictions under which this action 
i nay be nn for \ nil * But it 2 for a 
| Melo. | mall» 


8 0 i * 89 : 
8 * - — , N ; s . 1 « * * » as , ” = y 
8 : Po 
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+ A 


5 


« malicious preferring of an indierment, information, or pre- 


e ſentment agai nſt any one.. 
1 mn | ; 

1. If a man is indifted for any crime that may injure his 
reputation or fame, he may have this action; for he is falſely 


Salk. 15.  ſcandalized by the malice of his proſecutor, and this is a da- 


— mage, and for which eee bee If a man 
is indicted for any offence that ſubjects him to peril of life or 


liberty, and for which he may be puniſhed, he may bring this 

action, for he is endangered in that reſpect, recerves a 
_— 3. If a man be falſely and maliciouſly indicted, 
though it neither touches his fame nor liberty, yet may he 
have this action for the expence and injury to his property in de- 
Fending himſelf on the indictment. 


_ Upon theſe ſeveral caſes it is to be obſerved, 


Suben, 1. That this action will lie though the indiZment is bad, 


Robinſon. fo that the party could not baue been convicted on it; as where 
x Stra. 1691. it was for perjury, and the perjury was ſo ill aſſigned, that 
Jones'%- nan exception was taken to it by the judge, and the party ac- 

Gil. Rep. Juitted without examining any witneſſes; yet this action was 


Trin. 11 Ann. held well to lie, the indictment ſerving all the purpoſes of 


malice, by putting the party to expence and g him. 
Therefore when the plaintiff had been indicted as conflable, 


; . for permitting a priſoner to eſcape, and had been acquitted 


4 Term Rep. for want of form, he being headborough, and not conſtable, 
248. and having brought an action for malicious proſecution was 
nonſuited, the judge being of opinion, That the action could 

not be maintained, as be had not been acquitted on the merits; 

| the nonſuit was ſet aſide, the court holding the above doctrine 

to be the clear law on the fubject. EY | 


Payne v. Por- 2. If the indifiment has been not found by the grand jury, 


8 may this action be maintained; for by the preferring the 


28 490. indictment the party has been expoſed, harraſſed, and put 


* to expence. 


3 


3. Expence alm will be ſufficient to maintain this action.” 


with v. 4 For where this action was brought for maliciouſly pro- 
Hivfon. ſecüting the plaintiff and his wife for receiving ſtolen goods; 


2 3tra. 977. and on Net guilty pleaded, the jury found for the defendant as 


to proſecuting the huſband, and for the plaintiff as to the 
proſe cution of the wife; and it was moved in arceſt of judg- 
ment, that the huſband ſhould not have judgment on this, 
as the wife thould be joined: but the court held, That the 
| | £ exxpence 
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| expence_alone which the huſband had been at in her defence 
would ſupport the action, though he himſelf was in no danger. 


3. u But in general, in all caſes in which this action is Bull. N. P. 1 | 


- « brought, the plaintiff muſt ſhew malice. in the defendant 
| and want of a probable cauſe; and both muſt concur.” , _ 


But from the want of a probable cauſe, malice may be, Per Cur. 
and moſt commonly is implied: but from the moſt expreſs, 4 _ 1974s" 
malice the want of a probable cauſe cannot be implied. For 1yangela in 
a man from a malicious motive may take up a proſecution, or Johnſtone v. 
he may from circumſtances which he really believes, pro- Sutton, 
| qced upon apparent guilt; and in neither caſe is he liable to! Term. Rep. 

this action. | VVV 5 | e 


4 In trials therefore in this action, if the plaintiff can 
« prove either from the circumſtances of the caſe, as from 
« having a verdict, an acquittal, c. that the action or pro- 
« ſecution was groundleſs, and fo that there was no probable 
« cauſe, it ſhall be ſufficient, unleſs the defendant can ſhew 
& ſatisfactorily to the court, that there was a probable cauſe,” 


4 
#3 5 8 
K - 1 1 


As where the plaintiff brought this action againſt the de- Reynolds v. 
fendant, for having ſeized ſixty- one hogſheads of brandy on K<nnedy. 
board his ſhip, which brandy was condemned by the ſub-com- * W 23% 
miſſioners of exciſe, but which condemnation was reverſed by 
the commiſſioners of appeal. —After a verdict for the plaintiff, - 
judgment was arreſted; for the brandy having been condemmed | 
by the ſub-commiſſuners of exciſe, ſhewed that there was ſome 

probable cauſe for the ſeizure, fa that one ground of this 
action failed, viz. the want of a probable cauſe ;. and the 
| defendant had judgment. 35 


So where the action was for putting the defendant under n 
an arreſt on board his own ſhip for diſobedience of orders, Sutton, in ex- 
of which he was afterwards acquitted by ſentence. of a court ror. 
martial, and the plaintiff had a verdict: it being for a matter Term Rep. 493. 
properly cognizable by a court-martial, and for which ſome 
probable cauſe appeared, the judgment was arreſted. 

« And what ſhall be deemed a probable cauſe, is matter 
upon which the court {hall decide, not the jury. RE 


4 


As in the two caſes laſt mentioned. 


So where the plaintiff having brougnt an action againſt the ge v. 

defendant for a malicious proſecution for perjury, and obtain- Crowle. 

ed a verdict: upon à motion for a new trial, the court ſet the Nich. 25 G 2. 
a M m 2 : former Bull. N. F. 24. 


tees sgt. 
berchet 6 i t 
Git Venta ny 


evidence, but againſt latu. 


And note That where à juſtice of without un W 
rr peace ho prend 


a perſon on a ſuppoſed charge of felony, and commits him to 
pfifon on ſuch — 8 


action will not lie: for the im- 
mediate act, the arreſt and impriſonment is the offence, and 


'thetefore the ation ſhould be creſpſs vi et arms. 


4 OF AN ACTION ON THE CASE IN THE 
NATURE OF A CONSPIRACY. 


An asien on the ei in the baue of a comſjrcy Tie 
Sele eo er inore Toibine for the purpoſe of preferri | 
dictments, ——— erimes againſt any one without 
dation, or otherwiſe confpiring to > nay; A man wig: - 


fully, yam E fame, rl ms nA 


2 ought to bo — e four incidents to. a 8 1. It 


d doſed by ſome manner of proſecution, or by 
b. making of nh or goes io on mote 2. Tt ought to 
_—_ 


revenge. 3. It ought to be falle 


dank te nent. 4 4- I ought 9 be out of cur yl 


2 2. 4 But b en in dn i Wo- | 


g Co. 56. b. 


a * and an ment f - 
a, ref prac led, indi t for a con | 


1. 4 An aQion of conſpiracy y, properly ſo called, lies not 


* ünleſs the party bas been indicted & leg itimo mode acquieta- 


« tus, for ſo are the words of the writ; but it ſeems that an 


_« indictment for a conſpiracy will lie where there has been 


2a falſe conſpiracy among many, al 1 has been 
* put in execution. 18 | 


cc be be! is e e an action of conſpiracy 
cc and an action on the caſe in the nature of a conſpiracy.” 


2 Mott. For if an action of conſpiracy is againſt two or more, if all 


A Wilſ. 210. 


but one are acquitted, judgment ſhall. not go againſt him: but 
where the action is caſe in the nature of a 3 
two IO then one oP may be found guih. 


2 « An 
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« And thi ng in fact a ion for * A 
EMS e ere: 


« proſecution may be brought An one 25 but an actipn 

« = the caſe in the nature of a conſpiracy, muſt be againſt 
« more one, or againſt one, chargin that he, t NG Mills v. Mil 
« with Por others, had conſid to Inge the Toa Cre. Gu. 
r char; e him with a crime the gr ds" of & ai Ys 

1 are the ſame.” | 07 LOT —* — 


TITLE 
+3 


As where an aig on the cafe jn dab of 6 ap pie Skinner v 
racy was brqught gay the defendants for STE, Var 2 al. 


laintiff to be arreſted, and held to bail, where there 
| 2 of action, the olaintiff recovered. 5 


do though the hill of indictment has been not bund by the Hord v. 


nd j ury et this action will lie for the conſpi iracy, as Cordery 
Bret in ths ole of qalicious proſecution. F r MP * *. 4 


3 OF THE PLEAb NOS AND EVIDENCE. 
AP FIRST ON THE PART oF THE PLAINTIFF, 


| « As this action i is founded on the injury x received from 

«K 2 bur or malicious fuit or proſecution, it muſt there. 
« fore ap to the court to have been groundlefs. The 
6 declaration therefore ſhould always ſtate that the ſuit or Farrelly Nunn. 
t profecution had been decided in favour of the plaintiff, for Paſch. 1712. * 
« from the acquittal or diſcharge, the preſumption is in favour Bull. N. P. 14. 
« of the plaintiff's innocence; and till . it h "4 

« appear that the firſt was unjuſt.” * . 


As where this Alon was brought 1 A ou poſt: Fiſher v. ; 
ment of the plaintiff for inceſt, in the Eccl Eien urt of Briſtow. — 
Huntingdon : on demurrer to the declaration, it was held to be Dougl 205. 1 
bad, it not being ſtated that the proſecution was diſpoſed of and 
at an end, and not ſtill depending ; for ſo 3 man might be found 
| guilty j in the ' profecution, and yet recover i in chis/aRtion. 7 


So where the action was for malicioufly preferring an in- Lewis v. Farrell. 
dictment agzinſt the plaintiff; on demurrer for cauſe, That it 1 Stra. Ws. 
Was 110 721 how the e ©” . of, f the defendant | e 
wenn. 


. - And it is not ſufficient to 65 by : That the” Ln was Paige 
25 ar ged from his e it ſhould 1 the proſe- Hughes. 

cution 5 8 7 wy an end: for A man OAK be * charged thou 
mw e 77 : & \ © | . 1 2250. 
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Skinner v. ut the defendant ſhould take advantage of the net ſetting 
— dut the deciſion of the caſe in the declaration by plea, for it 
17535 T : 4 


Robins v. 2. If this action is brought for maliciouſly holding the 
. dieſendant to bail, the declaration ſhould ſtate, « That the 
Salkeld 23. plaintiff being indebted to the defendant in ſuch @ ſun, that 
defendant had ſued out a writ for ſo much more, on purpoſe 

to hold him to bail in that action;“ it is not ſufficient to ſay, 
FT bat defendant cauſed him to be arreſted, and though he 
offered a common appearance, yet that he held him to bail 


* 


where no bail by law was required;” for otherwiſe the extent 
of the injury does not appear. s 85 


arms v, Con- 3. « Where the declaration ſets out the proceedings to 

Kantine. (cc have been in a court that had authority of the ſubject mat- 
cc ter, it need not exactly copy the fiyle of the court, as ſet out 
cc in the record; though if @ court of a different authority had 


deen deſcribed, it would be bad. 


«417 thy | Thevfore wg the _ tion i" this 2 ſtated, 
5 hl. t at a general quarter ſeſſions of the peace iddleſex, 
2 the defendant had indiQted FA aba, pf which he — 
afterwards. acquitted, c. On producing the record in 
court, it appeared that the indictment was found at the general 
_- ſeſſions only; the plaintiff at the trial was non-ſuited for the 
variance; but the court ſet the non-ſuit aſide, the ſeſſions 
appearing to be the ſame. . 


1 


Axen. But where the malicious proſecution complained of has 
Ciſe K. B. 555. been by indictment, the declaration ſhould correſpond ſub- 
3 2 indictment, and therefore where the indict- 
ment had been for ſtealing unum finticulum, and the declara- 
F 14 140 for ſtealing unum ſiniticulum, the variance was held 


I For as the declaration in this action ſets out all the 
s proceedings in the former ſuit, on which this action is 
1 founded, any miſrecital is fatal if in a material part.“ 


| Franklyny. For where the declaration ſtated, 1ſt, That the indictment 
Webb. was preferred in the year of the reign of George III. king of 
AE rent Great Britain, Sc. and the indictment produced was king 
M88. ot  - over Great Britain. adly, It ſtated, That the indictment was 
-.. ,againft the peace, &c.; but in the indictment produced theſe 
words were wanting. 3dly, It ſtated, That the indictment 
was preferred and tried at a ſeſſions holden before the ju//ices 
in and for the ſaid county; and in the indictment it was only 
the juſtices in the fajd county: theſe variances were * 
a . — 8 ö or 
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for the defendant, - Mr. Juſtice Apurſ over-ruled the firſt, 1 
the averment being the fame in ſubſtance, whieh was ſufh- W e 43 
cient; but he allowed the two lait; for by the omiſſion of the - 4 
words ( againſt the peace, the indictment was bad, and 
therefore thoſe words were material : and as to the third ob- 
jection, That a man might be a: juſtice in a county, though 
not for it, and therefore that was bad: So the plaintiff was 


So where the declaration after ſetting out the record of an Pope v. Foſter, 
indictment preferred againſt the plaintiff, its removal by cer- 4 Term Rep. 
tiorari in K. B. and defendant having there traverſed, it went 9. 
on, and ſtated, That the faid traverſe afterwards, to-wit, 
en the 25th day of February, at, &c. came on to be tried, 
and then ſtated the acquittal. At the trial the copy of the 
record of the indictment produced in evidence, ſtated the 
award of the jury proceſs, ( if the chief jyſtice ſhall come, 

Sc. on Tueſday next after the end of the ( Eaſter) Term,” &c. 
Sc. at which time the defendant was acquitted, At the trial 
it was objected, that the plajntiff could not prove the allega- 
tion of his acquittal but by record, and that this record proved 
it on a day different from that laid in the declaration; and ſo 
the variance was fatal, It was anſwered, That the day laid 
in the declaration was under. a vjz. and ſo was immaterial, 
and that the party might ſhew the true time. Lord Kenyan 
was of opinion, That he could not admit evidence to contra- 
dict the record; and nonſuited the plaintiff, On a motion for | 
a new trial, the court concurred with the judge, that it was | #1 
a material allegation though laid under a viz. and that the . 1 
variance was fatal; though they agreed that the declaration 
_ might lay the acquittal on the firſt day of the ſittings, and 
| E it on any other day in the ſame ſittings, and it would not 
„ fatal, as the whole ſittings were to be conſidered as one 
a f | | , | a WOK 


LC 


2. or THE PLEADINGS ON THE PART OF THE | 
| e ng 8 ene 


2 


1. « As to ſupport this action there muſt both appear to be Bull. N. P. 14. 
* malicę and a want of probable cauſe, though expreſs malicſe 
« be proved; yet if defendant can prove a probable. cauſe, 


he hall have a vetdict,” T | 


| Therefore the defendant's plea ſhould ſhew what cauſes and knight v. 
grounds of ſuſpicion he had to proſecute the plaintiff; as if Jermyn. 

it was for indifting the plaintiff for felony, he ſhould ſhew bis Cro. Eliz. 134. 
1 fer ſuſpecting him, as that he was found on the ſpot, 

. 8 
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Johnſon et ur 80 he ſhould ſhew-that a felohy was committed, and if 
6 Mod. 416, there was nobody preſent at the pi of the ſuppaſed- felony 


- but the defendant and his wife, their oath at the trial of the 
8 way be jou in er to prove the felony, 3 


Pain v. Rocheſ- . 80 ins caſo i in the nature of oakley; the plea ſhould 
ter & al. ſet out the caſe as it was, and the circumſtances inducing 
Cro. Eliz. 87 1. the defendants to prefer their * or indictment againſt the 


LE. 


= e &f matlitioſe laid in the —— 
which the e * have u tra- 


4. OF wt 3 


2. oF THE EVIDENCE. ON THE PART OF THE. 
PLAINTIFF. | 


Croke v. 1. In an Aten — holding the plaintiff to bal, 
. the court held it, iſt, That it was not neceſſary to prove that 
4-8 — ibere was any affidavit of debt to hold the defendant to bath, tor 
batt £4, © that the indorſement on the writ was ſufficient, 2dly, That 
if the 3 had averred that ſuch an affidavit had been 
made, an 0 copy of it would have been ſufficient; but if it 
were ſta 0 have been made by defendant himſelf, perhaps 

the original affidavit itſelf ſhould be Nen. and proved. 


1 v. * Ir this action is for maliciouſly indicting the plaintif 
on which the defendant has been ines; there 


2 0 
FO 
— 


| lony 
x Bk Rp. "mn mmf exp , of the record and acquittal from the court where the 


2 wat #4 and which muſt be granted by that court, pro- 
duced in evidence: but: where the indictment is only for a 
miſdemeanor, as for keeping a diſorderly houſe, ſuch a copy is 
not neceſſary. Here the clerk of the ſeffions attended with 
the record of the acquittal for the miſdemeanor at the * 

and it was held to be good evidence. 


Carch 4217. As thevofore the court where the acquittal was, e grant 
3 Black, Com. a copy of the record and acquittal, in order that the plaintiff 


- - BP. may maintain his action, and it is diſcretionary in them w 


gran rant or withhold it, it is therefore uſual to deny a pk 
e indictment where there has been any, at leaſt pro le 


e dude, ra ere 
| 26D, wa 5 But 


A * * 5 + ts A & + - A * 
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But where the plaintiff and another were indicted far Jordany. Lewis. 
forgery at the (dd Bailey, and aoquitted, and a copy: of te . 142 
indictment and acquittal granted to the ether only; in this 
action which was for the malicious proſecution; the plaintiff 
offered the copy of the indictment ſo granted in evidence; 
and the order at the Ol Bailey was read by way of objection: 
but the chief juſtice admitted jt, ſaying, That an order was 
not neceſſary to make it evidence, por js jt ever produced in 
order to introduce it; fo it was read, and the plaintiff ob- 
tained a verdict; which the court refuſed to ſet aſide. | 


2. The plaintiff. may give i in dune the ſubſtance of that Clayton v. 
given on the indictment, and the charges of the acquittal, Nelſon. 
and the eircumſtances which ſhew that the proſecution v 2 ng 
malicious and without probable cauſe: and he may likewiſe per Parker, 
give in evidence the circumſtances of the ee in wur Ch. 475 


inet the damages, fm as 7 1 8 


Ark this caſe, in evidence of malice, the phlailf was r 
all to give in evidence, advertiſements put into the papers Stenger. 
by the defendant, mentioning, that the indictment had been © 9 
; Gund againſt the plaintiff, and other ſcandalous matters, 

though an information had been granted for them as libels. 


3. The defendant's name on the back of the bill is "FN Idee M imch 
cient, and the beſt evidence of his having been {worn to the v. Browning. 
bill; ſo it may be Oe that he was a witneſs without eas... mn 


the bill. Fa 


But a perſon” s name being indorſed is no evidence that he Girlington Mts 
vas proſecutor: for in this caſe it was the name of the juſtice n - 
and others, who were to give evidence. * 1 Vent. 47. 


In an action for a malicious proſecution by indicting the Edward v. 
plaintiff. at the quarter ſeſſions, the defendant produced the Williams. 

original indictment, which was admitted; but it being ob- 1 PER, 

ject ected, That Gon this was admiſſible evidence to prove the Mss. a 
fendant the proſecutor, by ſhewing his name on the back 

of the bill, yet it was no evidence as to the caption, which 

is a material averment in the declaration, viz. that the quarter 

ſeſſions were held at ſuch a place and time, and before ſuch 

juſtices: - Juſtice 1/;imot was clearly of opinion, That this 

could not be ſupported. by parol evidence of the minutes of 

the ſeſſions; but that for this purpoſe a record ſhould * * 

been made up, and the —_— or a en prone; 

the plaintiff was nonſuited. - 


In an action for maliciouſly holding the 3 plaintiff t to m v. 


"bail when nothing was due, and i in which the defendant had Ilſcombe 
| been Tauntqn, Lent 
Aſſ. 1785. 
Mss. 


- 
* — 
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been nonſuited: to prove the holding to bail, an ofice-copy » 

the affidavit made by the defendant (then the gar my 
offered in evidence. It was objected to, that the original 
affidavit itſelf ought to be produced: but Juſtice Buller ſaid, 
This evidence had been held ſufficient, in a caſe from the 
home circuit, and that he had held the writ as indorſed ſuffi- 


cient evidence: the plaintiff then offered evidence as part of 


her damages in this action, the co/ts ſhe had been put to in de- 


fending the former action; to which it was objected, that theſe 


coſts having been taxed upon that action and paid to the 
preſent plaintiff, that ſhe ſhould not go for them again in this 
action. E Contra, it was inſiſted, t as the extra coſts 


always exceeded the taxed coſts, that they might go for theſe: 


- and the defendant's counſel further objected, That the giſt of 
the preſent action being the arreſt, that no coſts could be 
proved as damages, but thoſe occaſioned by the preſent arreſt : 


and the judge rejected the evidence, apparently on both 


8 


v. 4. If the plaintiff declares for a malicious indictment of 


Goddard 
Smith. which he was /awfully acquitted, if on the trial it appears that 
Salk. = 261. he got off by a nol proſequi, the evidence will not maintain 
m_ the declaration; for a noli proſequi is only a diſcharge to the 
indictment, but no acquittal of the crime. But if the party 
Ex had pleaded Not Guilty, and the attorney-general had con- 
+ Ffeſſed it, that would ſupport the declaration 


Rex v Parſons F. In this caſe, which was that of the Cal Lane ghoſt, the 
& al. court held that there was no need of proving the actual fact of 
- 8. black: Dep, "the defendants meeting and conſpiring together ; that that might 

392. be collected from collateral circumſtances, It was on an 

3 7 : ideo quere if there is any difference in the caſe 

of an action? | 8 


1. OF THE EVIDENCE ON THE PART OF THE 
DEFENDANT. 1 5 = 


a Though an action will lie for a malicious proſecution, yet 


| Roberts. it is not to be favoured: therefore if the indictment has been 


Salk. 15. found by the grand jury, the defendant ſhall not be obliged to 
| ſhew a probable cauſe; but it ſhall lie on the plaintiff to 


Cobb v. Carr. prove expreſs malice. However, if he can, the defendant 
Middleſex. ſhould give evidence of a probable cauſe, and for this 5 
Mich. 1246. proof of the evidence given on the indictment is good. A 


Parrot v. 


London after found by the grand jury, or the plaintiff ſhall recover without 


RT. ; Proving expreſs malice, 


where the fact lies in the knowledge of the defendant himſelf, 
Fiſhwick, he muſt ſhew a probable cauſe, though the indictment be 


- 46 
So 


— 
> >a - 
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Bo in an action for malicious proſecution, Lord Hardwick \ Veridale v. 
ſaid, That actual and expreſs malice need not be proved; but —_— 
it was incumbent on the defendant to ſhew probable cauſe for Ass. 
tte proſecution; for without 1 the — will * n in 7. 
the _ proſecution. | | 


5. OF THE DAMAGES, 


4. The foundation of this action being malice, and the Farmer . 
want of a probable cauſe, the court refuſed to grant a new Parling- 
trial for exceflive damages, thongh no injury had happened to 7 
the plaintiff's trade or reputation, and the ſum expended in 
his defence was much leſs than the damages given; for the 
court held, That the malice ſhould enter into the conſideration q 


of them. 


2. How far the j jury may ſever in the damages i it has been Lone: Sas 
decided; that where this action was brought againſt the pro- teloe 

ſecutor of the inditment, and the juſtice who had committed x Sen. 7. 

the plaintiff, and the jury gave 200 J. dam inſt the 

| proſecutor, and 20 J. againſt the juſtice. Ch. Juſt. Xing took | | 
the verdict fo. But in this oaks. againſt 4 defendants the , 1. 

jury gave 8001. damages againſt one, and 1001, each againft pancrofe. 

three others. Lord Raymond ſaid, it could not be done; -- ax 910. 


— cit for 1200 againſt them er cer 
fuse, | | 


CHAPTER 
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The Action of Trover. 


OVER is an adtion, which lies where ans man gets 125 
| paſſeſſion of the goods of another by delivery, finding, 
or otherwiſe, and refuſes to deliver them to the owner, or 
fells or converts them to his own uſe, without the conſent of 
the owner; for which the owner by this action recover the | | 
Na IE OS Or 


dan en che" defenders is 8 


legally into eee As arte pate 
the gift of the action, is thei converſion of them to his 


own uſe; E fr op. rn be maintained, 


A del is this.actiion conſider, iſt, The nature of it, with 
reference» to the things for which it lies: 2dly, 1 0 


ference to the perſon: 3dly, The — * 9 
W: Sthly, The „ 8 N Xp 


1. OF TROVER WITH REFERENCE 10 TIE 

THINGS FOR WHICH IT LIE. E 

= - | 1. IN THIS ACTION THE VALIDITY or SALES MAY | 
| | BE TRIED. 


Theſe 2 1ſt, Sales by the intervention of a factor or 
— Sales by the ſheriff: zdly, Sales of ſtolen 
: — Sales void n. Els. | 


/ 
* 


4 1. Of Sales by the Intervention of a Factor or 
; „ Agent. 
I. D but 


he is only eee principal, this ſhall not 
« preclude the principal himſelf from ſelling them.” 


For where the defendant, owner, of a great uan- 


Aleyn v. 


Taylor. tity of malt, then being on a veſſel, i one 
Aleyn 93. Smith a to ſell it; before Smith ſold it, the * 


. * 


K 


5 . * * 
0 ; 4 s 
TRO VFR 2 0 
2 1 . i . 
, * ; 


ant Himſelf Had ſold it, but S nb had no notice; afterwards 
Frith Told it to the plaintiff, who brought trover for it agaifiſt 
| the defendant : it was at firſt doubtful whether Sth the bro- 
ker would not be liable to the plaintiff, as he could not per- 

form bis bargain, though it was without his default, ſo that 
his ſale ought for that reaſon to be held valid: but afterwards, 
Rolle Chief Fuft. held, That the owner's ſale ſhould prevail 
againſt that of his factor, who-had but a bare authority, and 
that the broker's ſale ſhould have been conditional, if the 
owner had not ſold before; but he ſaid that neither the broker 
nor his vendees ſhould be liable to Aj ANN for detaining the 
. goods, if they had no notice of che | 


2. A factor has only Power to fell the goods of his prin- Paterſon v. 
cipal, and thereby bind him: he cannot bind or affect his-prin- Taib- 
cipal's property, by pledging them as a ſecurity for his own debt, Sen. 4 
though there is the formality of a bill of parcels and a re- "ag 


ceipt. ,, 


le by the owner. 


— 


2. Of Sales by the Sheriff. 


In chis caſe, the ſheriff having taken goods in execution, Ayre v. Aden. 
was diſcharged of his office before a fale or the writ returned; —— Jac. 73. 
but he afterwards fold the goods without a venditioni exponas:;.g C. 
upon trover being brought for them, it was reſolved, That 

the fieri * gave him an authority to fell without any writ 

though he was out of office. 1 | 


3. As to the Sales of Stolen Goods. 


By ſtat. 21 H. 8. . 11. „ Goods ſtolen ſhall be reſtored | 
« to the owner, upon his giving or procuring evidence 
« againſt the felon, ſo that he be proſecuted to convic- 
N 53s; | | 


| Wherever therefore the felon is convicted, the owner may 2 loft. 514. 
maintain trover for the goods ſtolen, into whoſe hands ſoever Kel. 4. | 
they have come; and at common law they were not bound, 

even by a ſale in market overt. | | | 


But if ſtolen goods are fold in market overt, the owner can- Harwood v. 
not maintain trover for them till after the conuiction, for it de- Smith. : 
pends on that whether he will be entitled or not, as till then he ons 1 
| has no property, which is neceſſary to maintain this action; 
and if the perſon who ſo bought them in market overt, ſells ; 
them in the interval before conviction of the felon, he: ſhall 
not be liable to an action of trover ; for he ſhall not be obliged 
to keep the goods which may be of a periſhable nature: ane 
that ſhall be ſo, though he received notice from the owner of 


o 
- 


he 
% : | ; : 7 Vn 


TROVER. 
hag of Gar hoing ſtolen: but per Lord Kenyon the plain. 
tiff having a right to reſtitution of his goods, . 6 raul 
be entitled to recover damages in trover againſt any perſon 
who is fixed with the goods after conviction, and refuſes to 
deliver them up; for then the goods are converted to the pre- 
judice of the owner. „„ 155 


4. As to Sales void by Statute 13 Ella „ | 


By this flatute it is enacted, © That all feoffments, gifts, 
44 alienations and conveyances of lands or goods, and all and 


4 every bond, ſuit, judgment, and execution made to the in · 
4 tent to defraud creditors, ſhall be null and void.” 85 


Ale , I. But it ſeems ſettled, That no conveyance ſhall be deem- 
Burrows. 


Taylor v. 3 veyance, or very nearly ſo, ſo that they may be connected to- 
Buller N. P. gether. 5 OI 


Twyne's caſe. 2. That where dne Pierce being indebted to Tyne in 400l. 

| 3 Co. 80. b. and to C. in 200). and C. having brought an action of debt 
| againſt Pierce, pending the writ, he made a general deed of gift 
42 his goods and chattels to Twyne in ſatisfaction of his debt, 

t notwithſtanding, Pierce "Bil continued in poſſeſſion of his 

goods, ſome of them he ſold, he ſhore the ſheep, and marked 

them with his own mark, and exerted every act of ownerſhip: 

this tranſaction appearing, it was clearly held, That the con- 

veyance to Twyne was fraudulent and void within the ſtatute 

Stone v. Grub- 13 Eliz.; for it was made with a truſt between the parties, 


ham. and the owner continuing in poſſeſſion, it gave him a credit 
2 Bulſt. 218. whereby he traded with others, and ſo was enabled to cheat 


and d them. 


3. Wherever therefore a perſon makes a bill of ſale of 
« his effects, or any other ſimilar conveyance, wnleſs paſſeſſun 

« follows and accompanies the deed, it ſhall be deemed fraudu- 
« Jent, and the goods may be recovered in trover,”— _ 


Per Buller Juſt. 
2 erm Rep. 
395. 


Bamford v. As where in trover by the ſheriff for goods which had 

Baron, quot. been taken by the defendants, after they had been taken 

2 Term Rep. in execution by him at the ſuit of a creditor, in April 
_m_ 1987; the defendants ſet up an aſſignment of the goods by 
Hayes (who was the owner) to two perſons for the benefit 

of tuch of his creditors as would ſign a compoſition-deed 
by a certain time, which aſſignment was dated 16 Auguft 
1786; the plaintiff replied, that in that aſſignment it had 
been agreed that Hayes ſhould continue in poſſeſſion till May 
1787, and that he did ſo continue in poſſeſſion; wm 

3 E b. : ; | (4%. > W 


TROVER. 2 . 


which the court were clearly of opinion that the aflignment 
was fraudulent, and void within the ſtatute 13 Eliz. though it 
appeared that during that time Hayes was to account with the 
two truſtees for the profits of his buſineſs; and the plaintiff 
recovered accordingly. 


So where a perſon, being indebted both to the plaintiff and Edwards v. 
the defendant, made a bill of ſale of all his effects to the de- N | 
fendant, in which was a clauſe that the defendant ſhould be 5h. m 
at liberty within fourteen days from the execution of the bill” 
of ſale, to enter upon and ſell the effects fo aſſigned, in caſe 
the money was not ſooner paid; before the end of the four- 
teen days, the perſon died; upon which the defendant entered. 
upon * goods and ſold them, when it was held that the 
owner haying been left and dying in poſſeſſion of the goods, 

that the aſſignment was fraudulent, and that the defendant, 
having ſo interfered, ſhould be liable to the whole of the 


plaintiff 's debt as executor de ſon tort. 15 


4. But the caſes here are where the conveyance is abhſo- Per Buller, Juſt. 
« jute; for caſes may occur in which the owner may continue in 8. C. 
4 in pofleflion, and yet the conveyance not be frandulerit: as 
 « if the conveyance is conditional, there the vendor's conti- 
« nuing in poſſeſſion does not invalidate the ſale, becauſe by 
« the terms of the conveyance the vendee is not to have poſſeſ- 
4 ſion till he has performed the condition.” t 


« $o where the want of immediate poſſeſſion is conliſtent wid. 
« with the deed.” l 18 | 


As where on the marriage of Lord 1fontfort, the houſbold Cadogan v. 
goods of his houſe in town were, inter alia, conveyed. to Tennett 
truſtees, in ſtrict ſettlement: Lady Montfort's fortune was —_ Ae 
10,000]. equal to pay all his debts at the time of his mar- Burnell, — 
riage, and the goods were added to the ſettlement, Lord Con p. 435. 
Meontfort's real tate not bei ed ſufficient to make an 5 P. 

_ adequate ſettlement; the defendant was a creditor before Lord 
 Montfort's marriage, and had taken the goods under an exe- 
cution: on trover brought for the goods by the truſtees, it 
was held clearly, That the ſtatute 23 Eliz. was only intended 
do operate againſt fraudu/ent conveyances, and that poſſeſſion 
alone was not evidence of fraud; that this therefore being a 
fair and proper ſettlement, could not be deemed void under 
the ſtature,” particularly as Lady Aontfort's fortune was equal 
to pay all the debts; and the houſhold goods were included in 
the ſettlement for a ſufficient reaſon. | 

So where perſonal property, and among other things, ſome Haſlington v. 

cows were Kale 2 marriage of 8. laintilf's wiſh on Gill. 


2 110-1 13424 IG 189 25 certain 2 Term Rep. a 
1 X g 


/ 


TROVER. 


moms they were held not be luble tothe b. 
7 


In delivering his opinion in eat ls Lord Mangfl 


4 | Wollootton. 5 faid, That - courts of law had gone every length to protect 
— perſona roperty in the wife, ate of fraud, that 
We by the intervention of truſtees in whole bands | 


wy fair ſettlement of the wife s property before marriage was 
protected; but where the conveyance is after marriage, that 
is wid again creditors, as being without conſderaion. 
— . ries the portion 
43%, Tot Feing paid at the time is againſt creditors; ſo 
it Wn Cn That — the ſettlement was made . | 
marriage, recited to be in conſideration of a portion ſecured, 
where in fact ſuch portion has been ſecured, that that was 


good againſt creditors. 


5. Another caſe of ſales not voll under the ſtatute 
6 pans eee eee eee is that of the fale 


4 or alignment of D at fea.” 


Atkinſon'v. \ For if a ſhip be fold while at fea, a delivery 
_ Malling. bell of ſal amounts to a delivery of the ſhip itſelf, Gr te 
3 only delivery of which the ſubject matter is capable; and be- 
4032. daes it does not give an credit to the vendee 
8 or aſſignee. Vid. poſt 


Rolleſton v. But an abſolute bill of ſale of a ſhip at ſea, is well under 
_ , Hibbert. ſtatute 26 Geo. 3. c. 60. unleſs there has been a regiſtry of the 
e e of the regiftry be recited in the bill of 
ale, even though the vendee given an undertaking to 
reftore the thip on a certain day, on payment. of the ſum ad- 
| vanced on hercredit. 


ö r10s « No perſon can take advantage of e but the 
« creditors themſelves.” 


| Hawes v. Therefore where . Rin We cr hh A LIAR 
Leader. of his goods to B. and then died, B. brought an action againſt 
ee. 270. As adminiſtrator for the goods; it was held, That the admi- 
m/trator could neither plead the fatute nor maintain the polleſ- 
ſion of the goods, even to ſatisfy the creditors; but the court 
held, That they might charge the vendee as executor de ſon tort. 


of the g ans 


2. INSTRUMENTS CONVEYING A CHOSE IN ae 
MAY BE RECOVERED BY roma. 


Jones v. Wigks As where this action was 4 for letters N wine 
- on. licence; after a verdict for the — it was moved in . . 


Hard. 111. 
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of judgment, that a record cannot be converted: ſed un alls- 
| catur, for the words letters patent here ſignify the exempliſi- 
cation of them under the. broad ſeal, and ſo is intended in 


* 


common parlance; for which this action lies. | 
80 trover was in this caſe held to lie for a bill of exchange. Luas v Hayes. 


| 5 : 4 þ Salk. 130. 
So for million lottery tickets, | Ford v. Hop- 
Ft tins. | 
So for a bond. | . - Salk. 283, 
ot | y | Arnold v. 
: ö - | | 5 : | ? Jefferſon. 
So for the title-deeds of an eſtate | bd... 
3. TROVER WILL NOT LIE FOR GQODS WHICH HAVE Field, | 
BEEN CONDEMNED BY A COURT HAVING _ _— * 


COMPETENT JURISDICTION. 


As where the plaintiff brought an action of trover for a Hughes v. 
ſhip, tackle, and furniture, which ſhip had been condemned by Cornelius. 
the admiralty of France as prize, and bought by the plaintiff Sir T. Raym. 
when fold under the ſentence, but had been taken out! of his 73 
poſſeſſion by the defendants claiming property on the ground 
of the capture being illegal: it was reſolved, That the courts 
here were bound to give credit to the ſentence of foreign 
courts, and that their condemnations were not examinable at 
common law; and therefore the plaintiff had judgment. 

e But where the juriſdiction of the court is in any reſpec - 
limited, there trover will lie for goods which have been 
e ſeized or condemned by ſuch courts, for the purpoſe of 

« trying if ſuch courts have exceeded their juriſdiction.” 

As in the cafe of condmnations by the commiſſioners of Papillon v. 
exciſe, who though under the ſtatutes of exciſe, they are Buckner. - 
| inveſted with the right of condemning exciſeahle goods, &c. ede 478. 
yet may the owner nevertheleſs maintain an action of trover Huntington 


for them, if he ſuppoſes them illegally condemned. Hard. 480. 
| S. P. 


8 e caſe in which trover lies, is to try the property 
ariſing under 815 * 


CONSIGNMENTS or MERCHANDIZE. 8 | 
This is, firſt, To a creditor:- ad, To a factor: 3d, To 
| any other perſon. | N 1 775075 
And 1ſt, Of Conſignments to a Creditor. 
1. The indorſenient of the bill of lading to a creditor, Hibbert o. 
conyeys an abſolute * to the indorſee; and he' may Carter. 
| Nn : maintain 7 _ 
| 945. 


* |  TROVER. 
maintains tover for the goods included in, ſuch bills. of 


lading. W 44. | ; Z 
Caldwell v. Bal. And where there are ſeveral bills of lading, of different 
Paſch. imports, which are differently indorſed, the perſon who firſt 


1 Term Rep. one of them by legal title from the owner or ſhipper 
1 0 — right to the conſignment in excluſion of the — : 


2, Of Conſignments to a Factor. 


per Lord Manſ- If there is an authority ever ſo general by indorſement of 
field, in Wright the bill of lading without diſcloſing that the indorſee is 
v. — — factor, the owner (as between him and the factor) retains a 
2 Burk. 2040. lien till the delivery of the goods, and until they are actually 
. ſold, and turned into money. 2 | 


1 But if the goods are bona fide ſold by the factor while at ſez, 
ſuch fale ſhall be good, and thall bind the owner, becauſe the 
| goods were bona 


3. C. Andi if a factor to whom a bill of lading is indorſed gene- 
8 : rally, but in fact to him as factor, though that is not expreſſed, 
indorſes it over as his own property; ſuch indorſement ſhall be 
good, if for a fair and valuable conſideration and without 
notice; aliter if only a ſpurious one to defraud the owner. 


ſold, and by the owner's own authority. 


4 


3. Of Conſignments to other Perſons. 


eee x; Aer goods have been conſigned, the conſignor, if he 
Maſon, 14 thinks fit; may flop the goods before they tome to the hands of the 
. 2 . . 5 : a 6 7 

* | oy yy urns as if the conſignee eg gg ern or a bapkraps. 


v. Preſcott, 1 Att. 245.) | 

N « But this power of ſtopping the goods | is only while they 
« are in tranſitu; for if they come into the poſſeſſion of the 
ec conſignee, then the property is changed, and the conſignor 
tc cannot ſtop them.“ ee e 


1 Hunt, As where in trover ſor a quantity of files, the caſe was, 


& al. That Moore the bankrupt had ordered the goods in queſtion, 
3 Term Rep. on the 31ſt of October, from the plaintiffs, who were manu- 
46 ” facturers at Sheffield: on the 14th of November they were ſent 


by the waggon, and arrived in London on the twenty-ſecond ; 

the plaintiffs drew a bill on Moore for the W Fl it was 
never paid:' on the 15th of November a docquet was ſtruck, 
and on the 18th the commiſſion iſſued, and the defendants 
choſen 'aſlignees: on the 24th a proviſional aſſignment wa 
$4 34307 * ; 17 . n, ial. 23S :1-6 ma e 


TROVER. 


made to the meſſenger under the commiſſſon, who. on the 
ſame day demanded the goods of the defendants, and put his 


mark upon the caſk, but did not take them away: on the 28th 


of November the plaintiffs wrote to the agent of the waggon _ 


to ſtop the goods, in caſe they had not been delivered; and 
brought their action againſt the carrier arid aſſignees of the 
bankrupt, who had got poſſeſſion of them: the court were of 
opinion, That ſufficient poſſeſſion had been taken by the aſſignees 
under the commiſſion, which it therefore was not in the power 
of the conſignor to diveſt or countermand; and therefore gave 
judgment for the defendants. 


845 


But if the conſignee to whom the bill of lading is indorſed, Salomons v. 
does not part with his whole intereſt in the goods, but only aſſigns | — thaw, 


it to another as a collateral ſecurity to him, and ſo remains 674. 


intereſted, or as a partner in the goods, notwithſtanding the 
aſſignment; there the property of the conſignor is not diveſt- 
ed, but he may ſtop the goods before they reach the hands of 


the conſignee or of the perſon to whom he indorſed the bill 


of lading. 
5. Another caſe in which this action is uſual, is to try the 


validity of 


Fa 5 — 


COMMIS810NS OF BANKRUPT, OR TO RECOVER GOODS 
BELONGING TO THE BANKRUPT ESTATE. 


In all ations in which the bankruptcy comes in queſtion, 
it is neceſſary to go through all the ſteps before entered into 
by the commiſſioners; that is, to prove, 1ſt, That the party 


was a trader: 2dly, The act of bankruptcy: 3dly, The peti- 


pry creditor's debt: 4th, The iſſuing of the commiſſion ; 
$ e aſſignment: 6th, A property in the bankrupt, —I 
{hall therefore conſider cach of chele in their order. x 


1. The Party muſt be a Trader. | 
Wyo are to be deemed traders within the bankrupt laws 
depends either on expreſs ſtatutes, or on the decifion of the 


courts on the meaning of that term (trader) as conſiſtent 


with the ſpirit of the ſtatutes. 


1. The general deſcription of perſons ſubje& to the bank» | 


rupt laws, is under ſtatute 13 Eliz. c. 7. viz. © Perſohs uſing 
« the trade of merchandize by buying or ſelling by way of 
* exchange, re- change, barter, or cheviſance 


« Fling 


Nn 2 | 2. By 


nge, e by 
or retail, or who ſeel their living by buying cr 
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2. By ſtatute 21 Fac. 1. c. 19. © Perſons uſing the trale 
« of a ſcriveiter, receiving other men's money into their truſt 
« or cuſtody, may be = rupts.” 


3. By flat. 5 Ge. 2. c. 30. „ Bankers, brokers, and fac- 
ct tors, are declared to be liable to the bankrupt laws.“ 


4. * Perſons having ſtock in ſeveral public companies, are 

c by ſeveral ſtatutes declared not to be objects of the bank- 

& rupt laws: as having Zaft India ſtock (by ſtatute 14 Car, 2, 

&« c. 24.) Bank ſtock; ſhares in the Engliſb linen company; 

« royal fiſhing company; Guinea company; London Aſſur- 

&« ance company; South-ſea company; Plate- laſs company; 

& or being concerned in the circulation of Eæcheguer bills; 

“e by the ſeveral ſtatutes of 7 & 8 N. 3. c. 31. 8 4 7550 

C. 2. ſect. 47. 5 Ann. c. 13. 7 Ann. c. 7. 3 G. 1. c. 8. G4 
4G. 3. c. 37. % 14.” | | 


Colt v. Netter- Neither ſhall buying or bee. ſtock, or other government 
vill. ſecurities; for they are not goods, wares, and merchandize. 
5. By fat. 5 Geo. 2. C. 30. f 40. 4 No farmer, grazier 
« drover, or receiver-general 4 the land-tax, ſhall be liable 
t to be made a bankrupt.” 1 7 
Under theſe ſtatutes it has been held, ; 
Per Lord Manſ- I. The general words of the ſtatute 13 Eliz. being, © who 


2 P. Wms. 308. 


field el their livin ing or ſelling,” a man who lives by buy- 
—_ 150. 115 only, or NN de a bankrupt: and ſo for 
i Cn. the fame reaſon it being for the purpoſe of ſeeking @ lving, 
476. one ſingle act of buying and ſelling will not make a man a 

bankrupt, for it muſt be a repeated practice, and profit ſought 
dd. dy it: and on the fame principle, no handicraft occupation 


8 nothing is bought or ſold, and ſo an extenſive credit 
for the ſtock in trade, is not neceſſary to be had) will make 
Barne. 2 MAN a r bankrupt; as a ner, gold-beater, c. 
Cro. Car. 31. who are paid merely for their work and labour. ö 
2 lack. Comm. But where perſons buy goods and make them up into fale- 
476. able commodities, th ; part of the gain is b ly labour, 
Luton v. Bigg. and not by buying or ſelling, yet theſe are within the ſtatutes 
Kan. 29%. of bankrupts, for the labour is only in melioration of the 
| commodity, and rendering it more fit for uſe; therefore, ac- 
cording to the doctrine before delivered, a mere working taylor 
cannot be a bankrupt; but a merchant-taylor, who buys cloth, 

and makes it up for his cuſtomers, may be a bankrupt; and 
| to of other trades, as baker, brewers, clythiers, de. 


8⁰ 
in 


s the court of B. R. held, That 2 butcher might be a 3 Mod. 330. 
bankrupt. 5 £ 3 5 Dally v. Smith. 
4 Burr. 2048. 


2. « Neither is it neceſſary that the trade be lawful, in 
« order to make the trader a bankrupt.” .“. oy 


As where a commiſſion of bankrupt iflued againſt a clergy- Ex parte Mey- 
nan, and he petitioned to have the comienidion fapetfoded, on mot. 
the ground that, by ſtatute 21 Hen. 8. c. 13. „ All ſpiritual K. 196. 
« and eceleſiaſtical perſons are forbidden to follow any trade, 
4 or buy or ſell for gain under a penalty:” but Lord Hard- 
wicke was of opinion, That this penalty only attached againſt 
himſelf, and that he was liable to the bankrupt laws, the trad- 
ing being proved. ROI 
do in the ſame caſe he held, That a perſon who dealt merely ibid. 
in ſmuggling and running of goods, though this was an offene, 
and contrary to an act of parliament; yet ſill that it was a 
trading within the ſtatutes; for that in both caſes a perſon 
ſhould not take advantage of the breach of one law to excuſe 
| him from the breach of another. > 85 95 


3. The ſtatute 5 Geo. 2. having declared that brokers might Highmore v. 
be bankrupts, Lord Hardwicke was of opinion, That pawn- Molloy. - 
brokers were included, and might be bankrupts; for though I Atk. 206. 
they are not expreſsly named, yet the word broker is the genus, 
and all other kinds of brokerage the ſpecies. | 


4- © Though the ſtatutes mention perſons only ufing trade aig} 
« c. as objects of the bankrupt laws, yet if perfons in ther 
* profeſſiuns or employments, however ſeemingly inconſiſtent | 
« 2 15 any acts of trading with a rays, Fg they ſhall 
« be ſubje to the bankrupt laws.” 5% Ne 


As a tleman of the bar who had a colliery, and dealt in I 8 
For in 8 was held to be a trader within the bankrupt 
laws. | x, | | 25 


So though a man be a public officer, as an exc;/emes or ſuch Per Lord 
like, yet if he will trade, he makes himſelf ſuhject to the Hardwigke, 
ſtatutes of bankrupts. = e 


| $0 a commiſſion of bankrupt formerly iſſued againſt a peer, ; PRs EVO 
an earl of Suffolk, for trading in wines. | 


5. © Drawing and re-drawing bills of exchange, is an at 

of trading that will ſubject the party to a commiſſion of 

< bankrupt: but ſuch ſhould not be on a perſon's an and ſole 
s account, but with the money of others to make a profit.“ 


For in this caſe, which was an iſſue out of chancery, to Richardfun v. 
try if one Wilſon was a trader within the bankrupt laws, it Bradſhaw 
appeared that he was an army-agent, and that he was for * Ak. 28. 
eee Mn”  . 


LA 
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many years in the habit of drawing bills of exchange on a 


Captain Johnſon of Dublin, who was likewiſe an army-agent, 


to a large amount, and Johnſon to re-draw upon him. But 


it appeared further, that he alſo received money from officers 
their widows, and ethers: which he kept for 22 E4 — 
which they drew on him; but that when he had a large ſum 


he did not keep it in the houſe, but paid it into Drummond's 


bank, on which he gave checks for any large payments he had 


the 
pro 
of ohn. 


to make: in this caſe the jury found him to be a trader, and 


judgment was given accordingly, on the ground af the 
& he derived from the exchange, and the uſe of the money 


But where a perſon, engaged in expenſive works, drew 
bills on different perſons, for the purpoſe of raiſing money 
for thoſe works, but allowed to the perſons who accepted his 


bills a quarter per cent, commiſſion, beſides intereſt at 51. per 


cent. and alſo borrowed accommodation-notes in exchange for 
his own, he was held not to be within the bankrupt laws; for 
all the tranſactions of the bills was on his own account, and for. 


| his own benefit only. 1 


6. „ The words of the ſtatute of bankrupt being, Uſe 


cc the trade of a merchant by buying and- ſelling,” the act 


« of buying and ſelling mult be in the way of a merchant.” 


Therefore an nnheeper as ſuch cannot be a bankrupt, for 
his living is not principally got by buying and ſelling, but by 
the uſe of his reoms and furniture; and he buys meat and drink, 
not for ſale or trading, but for accommodation: neither does 


he buy or ſell at large as a merchant, but to gueſts only: .“ For 


« wherever a man buys or ſells under a particular reſtraint or 
cc limitation, he is not a ſeller within the ſtatute, for the ſta- 
* tute is ſelling in the way of merchants; that is, indiſcrimi- 
« nately aud generally to all,” | 1 — 


On the ſame ground that an innkeeper · has been held not 


do be an object of the bankrupt laws, a victualler who ſells 
* liquor only in his own houſe, or out of it in ſmall quantities, as 


| by the pot or mug, is not a trader within the bankrupt laws. 


57% 


« But in this caſe, it muſt be taken that the ſelling out of 
tt the houſe was rather to oblige cuſtomers than as a means of 
« /iving; for though a perſon follows the trade of a victualler, 
« yet if he alſo deals in liquors which he ſells indiſcriminately, 
« whatever the quantity, he may be a bankrupt.” | 

| & 69 : 


For where a perſon kept a public-houſe or inn, and 


during the time he was in buſineſs, which was about nine 


* 


months, fold about fix gallons of ſpirits altogether; but it 


are 
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appeared that any gs applying for liquors, might have been 
ſupplied; Judge Buller left it to the jury to decide, Whe- 


ther this was not a trading? and they found the party a bank 
rupt. And in this caſe the ſame juſtice ruled, That the 
uantity ſold was immaterial to the queſtion; for if he: had | 
dealt largely he would:s not JET be a bankrupt. C 5 


. ; k 


But inden it may ' perhiips be proper to wkerh into 
« conſideration the proportion which the buſineſs of ſelling 
« liquors out of doors bears to the buſineſs as an innkeeper 
« Or e that ſo ĩt may . to be n inn a view | 


« to ſeeking a living,” 


* or where in chis caſe the perſon was an OTE but Buſcall v. 
was proved to have ſold often large quantities of wine, rum, | Wit 1 6. 
and brandy, to different perſons which many after retailed : 4 
again, the Judge nonſuited the plaintiffs. who were the aſſig- 
nees, holding ſuch perſon not to be an object of the bankrupt 
laws; but the court ſet aſide the nonſuit, holding the doctrine 
now laid down, that at the trial the proportion of his deals 
ings out of doors as an innkeeper, " have Wen taken 


into conſideration, and left to tue Jauch. 1082 07 „ ee 


7 « The ſtat. 5 Get. 2. . having alas Gran gra- 
« ziers, and drovers to be not objects of the bankrupt laws; 


« on this art of the ſtatute it has been decided,” | 


1. If a 8 whe cattle at a fair, keeps them en or Milles v. 
four days on his land, and then drives tnem to another nit © to Hughes. 
ſell them, he is a drover within the ſtatute. eee 3 Me IH - 
| Geo. 2. 5 1 
2. 4 But though a farmer merely as ſuch is not an object . 
« of the bankrupt laws, yet if he buys any great quantities 
« of things, ſuch as are the produce of his. farm, and ſells 


W them, he ſhall be liable to a commiſſion of bankrupt.“ 


| As where a ſpecial verdiR found that one Richard fn: Mayo v. 
had occupied a farm of 300l. a year, and annually planted it Archer | 
with many acres of potatoes, which he ſold for gain, and 1 Stra. $13: 
likewiſe bought from others large quantities of potatoes, | 
which he kept in , warehouſes, and. fold again at different 
markets, His dealing ſo extenſively and in ſuck manner, 
was held to make him a trader within the meaning of the 


bankrupt laws. 5 8 tot ng 


So where the aint was 8 of one Davis. _ Bartholemew r 
it appeared, rented a conſiderable farm at J/hitchurch, and v. . 
kept two or three teams of horſes, that previous to his. tak- Mich 27 G. 
ing the farm he had lived with an uncle, during which time Term 
he attended fairs, and bought and ſold ſeveral horſes, and ;. 85 
5 he took. the farm, he Ry attended fairs, and 


nN 
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| bought horſes which were not calculated for the farming buſi 


neſs, and which he always ſold again for ſome profit. On 
this evidence the Judge left it to the jury to decide, Whe- 
ther the dealing in horſes was not diſtinct from the farming 


| buſineſs, and done with a view to profit? and the jury found 


Davis a bankrupt; which verdict on a motion for a new 


| | trial was afterwards confirmed by the court. 


In theſe caſes, the perſon carried on a buſineſs indepen- 
« dent of the merely uſing the land; for where the whole 
de trading ariſes from the land itſelf or its profits, the perſon 
« cannot be a bankrupt.” 8 e 


a en ne e eee ue eee en 


2 Wilf. 169. 


ſued out, was proved to have purchaſed a coal- mine, worked it, 
and fold the coals, he was held not to be a trader within the 
ſtatutes of bankrupt. 3 | 


So where a perſon purchaſed allum-works, the ſame deciſion | 


| took place. 


« For where a perſon exerciſes a manufacture from the 
« produce of his own land, as a neceſſary and uſual mode of 
„ enjoying the produce of that land, he ſhall not be conſidered 
<« as a trader within the bankrupt laws, though he buys the 
« neceſſary ingredients to fit it for market. But where the 
<« produce of the land is merely the raw material of a ma- 


« nufatture, 'qud the manufacture not the neceſſary mode 7 en- 
« jojing the land, there he is a trader within the b t 


“ laws.“ 


Therefore where a perſon rented a piece of ground merely 
and ſolely for the purpoſe of making bricks for ſale, the court of 
King's ch held that he might be a bankrupt; but this 
2 went off on another point in the Houſe of 


So where it was proved That the perſon declared a bank- 
rupt was a farmer, and rented 100l. per ann. and made bricks 
of earth, taken off the waſte without any licence from the 
lord (but for which he afterwards paid a conſideration) that 
be ufed a kiln not built by himſelf, and had at various times 
made from 40 to 70,000 bricks every year, and fold different 
quantities, ſometimes to particular perſons only, and ſome- 
times generally to all who came : it was held, That this being 


not to improve his own eſtate, nor in the uſual mode of en- 


joying it, but a purchaſing of the materials for carrying on a 


he was an object of the bankrupt law. 


* . 


— > 


4 gl. A perſon may be bankrupt who bas traded wich this Dodworth ». 
« country,, though be has reſided entirely abroad, and whether 11. Ram.. 373. 


£ 


e he be a native or a foreigner. _ | 
As where it appeared that one John Abley went from Eng- Ex parte 
land in 1720, and reſided in Barbadaes till 1735, where he Smith. | 
was a factor, and planted and traded to England, ſending the Co]. 40% 
produce of his plantations to England, and receiving back 

ds on his own account, or as factor for others; he came 
to England in 1737, and then committed an att of bankruptcy : 
it was adjudged that a commiſſion could well iſſue, though the 
trading was abroad. | „ 


So in this caſe, where the perſon againſt whom the com- Alexander v. 
miſſion iſſued, was a native of Scatland, reſided there, and Vaughan. 
kept an houſe at Edinburgh: he traded with England, and Cowp. 398. 
very extenſively to all parts of the world: he came to Exg- — 
land, where he was arreſted; and having lain two months 
in priſon was declared a bankrupt: he brought an action of 
welpals in which all the authorities were conſidered; and 
the court were clearly of opinion that the commiſſion had 


regularly iſſued, 


So where a gentleman of the Temple went to Liſbon, pixdy. _ 
where he turned factor, and traded with this country, he Sedgewick. 
was held to be liable to the bankrupt laws, by reaſon of his Salk. 110. 


9. The daughter of a freeman of London, who trades ſe- Ex parte 
parately from her huſband, or any feme-covert trading ſepa- Carington. 
rately from her huſband in London, may by the cuſtom — 1 Atk. 206, 
come a bankrupt. | OE OO 


And fo it ſhould ſeem that a feme-covert having a ſeparate 
maintenance and living apart from her huſband, may be made 
a bankrupt, for ſhe is in ſuch caſe, being liable for her own 
debts. (Ante 126.) 7 9885 


So where the huſband and wife ſeparated, and divided the caſe of Ann 
property they poſſeſſed, and her part was aſſigned to truſ- Fitzgerald. 
tees for her ſeparate uſe, not ſubject to the interference or py” 
controul of the huſband, and afterwards ſhe traded: Lord 
Ch. Bathurſt directed her to be found a bankrupt, notwith- 


ſtanding her coverture. 


| « But where a feme- ſole trades -and commits an act of 
I bankruptcy, and afterwards marries, ſhe cannot be made 


Therefore where Frances Mear had before her marriage Ex parte 


kept an inn in Birmingham, by the name of Frances Ly ak Mear, Cook 
but had declined bufineſs in December 1784, and in Febru- P. L. 44+ 


1 WW 


ary 1785 had intermarried with Henry Moor : the act of 

Bankrapeey proved was in Ociober 1784, and the commiſſion 
ſued out in December 1785 ; on petition the commiſſion was 
ordered to be ſuperſeded, on the 8 of its having * 
7 a married woman. | 


orf the AQ of Spe 


What are. as of bankruptcy are declared by ſeveral fta- 
\ tes. 8 | 


1. By ſtat. 13 Eliz. c. 7. I Fac. 1. c. 15. « Departing 
4 from the realm with a view to delay or defraud Ge, 
| n an a of bankruptey.“ 5 


| 1 Gul- & But in this caſe it 2 appear mat hb e was 
ſton. cc the Purpoſe delaying or defrauding creditors ; but if it 
| 1 e. 193. 2 ppears that in {a they are Ty by ſuch departure, * 
M * will ll be the ind? as if the firſt departure was fraudulent. 2 


Cited in Degolls Fo where 1 appeared that the bankrupt bad fled and 
v. Ward. one abroad for killing his wife, Ch. Juſt, Reeves held, That 
Hill. 12 E. 2 Sanger animo it was done, might prevent ſuch departure 
Bull. N. F. 39. from being conſtrued an act of bankruptcy ; but it appearing 
Raikesy, in fact that by ſuch, departure the creditors were delayed and 
Porcau. defrauded, — then held it an act of bankruptcy, theugh this 
Sitt. Trin. 26 caſe might alſo fall e the ſecond On. 2 of acts of 
2 bankruptcy, bz. N h 


f ſtat. 34. c. 35, H. 8. c. 4. it is ; enadted, 00 That 
6 Fi. Lan out KY the king's dominions into foreign 
« parts, with intent there to remain and ſo defraud oreditors, 
« and not returning within three months after nog 
tion, is an act of bankruptcy.” 


So that under this ſtatute a perſon 3 the realm 
. with the conſent of his creditors may be a bankrupt, by remain- 
ing abroad, though under the former he could not. 


A third act of bankruptcy is by ſtat. 13 Eliz. c. 7. ad 
I 2 1. c. 15. which enacts that, Beginning to keep 
ouſe, ſo that he cannot be ſeen or ſpoken to by his credi- 
« tors, is an act of bankruptcy.” | 


Under this ſtatute i it has been held, 


I. © That a trader ordering his clerk or fervant to deny hin 
« to @ creditor, is not an act of * for there muſt 
ebe an actual denial. 


— — . For where a trader gave orders to his = WR to den Sat him 
Trin. 44 G. 3. to has creditor on the 26th of May, but he was not 

Cook B L. denied 
96. ä | 

: - 
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denied till the 28th to a creditor, it was adjudged, That the 
actual denying, not the order to deny, conſtituted the act of 
bankruptcy; ſo that he was only a bankrupt from the 28th. | 
2. But being denied when at home, | though not itſe]f an act Bull. N. P. 39. 
of bankruptcy, yet is evidence of it; but in ſuch caſe it muſt Per Lord Hard- 
ear that the denial was with intent to delay creditors for if wick. 
the party be ill in bed hen denied, or the creditor calls at an e 
unſeaſonable hour of the night, or he is in company, ſuch 
will be no act of bankruptcy. 5 ZR 


3. And on the ſame ground where the perſon was denied Fieldv. Bellamy. 
agreement, in order to ground a commiſſion on it, Ch. Hill. 15 G. 2. 
Juſt. Lee held it not to be an act of bankruptcy. 1 3 P. 39- 


- Though here, where the caſe was, that the party (in con- Bromley v. 

| ſequence of an agreement made at a meeting of the creditors Mundee. 
two hours before 2. which he and the plaintiff were both G. Hall, 24 
preſent) was denied to the plaintiff's clerk who came to de- — 

mand money, R. Fofter held this to be a ſufficient act of © 

bankruptcy. But Judge Buller, in his N. Prius, puts this 

with a quere. Perhaps the diſtinction may be, that the par- 

ties who have ſo concerted the act of bankruptcy cannot after- 

wards ſay, that the commiſſion was fraudulently taken out: 


but ſuch act would be ſufficient for perſons not privy to it. 


And it was ruled in this cafe by Mr. Juſt. Buller, at Guild- Cowley v. 
hall, according to that diſtinction; the action was trover ; Hopkins. 
for goods taken in execution; and the queſtion was on the _ Mick. 

time of committing the act of bankruptcy: he ruled, That C B. L. 
if a man leagues with ſome of his creditors, and keeps houſe 105. 

with intent to commit an act of bankruptcy, and is accord- 
ingly denied to one of ſuch creditors, it is a fraudulent act of 
bankruptcy, and will not ſupport the commiſſion: but if the 
creditor calling be not a party to nor acquainted with ſuch 
agreement, it ſhall not operate to his diſadvantage; and the 
denial will be good evidence of an act of bankruptey. _ 


| 
| 


And. where being denied is the act of bankrup y relied ON, 1 Burr. 484. 


circumſtances may be ſhewn that he did not do it to avoid pay- 
ment, but on account of ſickneſs or particular buſineſs. 


4. © So the denial muſt be 1 4 creditor.” | 
For though a man, with intent to delay his creditors, Jackman v, 
orders himſelf to be denied, yet unleſs he in fact be de- Nightingale, 
nied to a creditor it is no act of bankruptcy ; therefore it Paſch. 13 


"is Fr y to prove that the perſon denied was a creditor. Bull. 1 P. 40. 


* 
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Barrow v. | And in this caſe it was held That being denied to 1 
. ſon who came on behalf of "6 :ebaditnr was not falcons 
z - A . . j » 
— though it was given in evidence that the bankrupt was after 
Norwich Sum. Wards denied to many creditors, and fo continued to be till 
A. 1765. the commiſſion was ſued out. N | 
Green's Bank- | . 5 6 
t Es. ut a clerk calling with a bill of the houſe to which he be- 
longs, is a ſufficient creditor within the meaning of theſe caſes 
2s I have often ſeen in practice. | | 1 


Per Ld. Talbot, 5. And ſo therefore it moſt appear that a debt is aftuall 
1 ** Abridg. Jue; as if a creditor by note payable at a future day calls, being 
00 denied to him; is not an act of bankruptcy, as he is not then 
| a creditor. GUILT | FRE tb tics 


Moſely 3. 6. But a baker's ſtopping or refuſing payment is not an 
2. F. 12. 2: 8* 20 of bankruptcy, for it is not within the deſcription of any 
— of the acts of bankruptcy, and there may be good reaſon for 
* . doing ſo; as ſuſpicion of forgery or the like. And if in con- 

| ſequence of that refuſal he is arreſted and puts in bail, it is no 


act of bankruptcy. | 

4. © Departing from his dwelling-houſe, or otherwiſe ab- 
& ſenting himſelf, is another act of bankruptcy by ſtat. 13 
cc Elia. C. 7. and I, Fac. I. C. 2 a 444 


Maylin v. 1. As where it appeared that the bankrupt had gone out of 
ona town on the morning of the 28th of November and returned 
3 Stra. 30g. jn the evening, before which time a bailiff had been at his 
ſhop to arreſt him, and the next morning he ſent for the 
bailiff and told him, that he had gone out of town that day 
in order to get the term of the danuf; and now that the 
return of the writ was out, that if he would take out a new 
writ, that he would give bail; which was done accordingly. 
This was held to be clearly an act of bankruptcy, being a de- 
parting from the houſe with intent to delay and defraud 6 
creditor. | 1 | 


| Com. Dig. 583 4 f RO ee we avoid the poyment 


For if a man abſents himſelf for fear of being arreſted by 
an attachment out of chancery, for non-payment of money de- 


creed, that will make a man a bat 


But if a man abſents himſelf for fear of being arreſted by 
| a capias de excommunicaty capiende, that will not make him 3 
bankrupt, roof 


Ibid. 
| Lingood v. | So in this caſe Lord Ch. Juſt. Villas was of opinion, That 
_ a perſon's abſconding 'to avoid an attachment for non-perform- 
ance of an award, in not delivering goods in purſuance of 
the award, —_ a to 5 1 

5 8 within 
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within the words of the ſtat. 1 Fac. 1. c. 15. which makes 
it an act of Kt ewe ee in a perſon to keep out of the way 
or depart from his dwelling te avoid the payment of a juſt and 
true debt, but the delivery of goods was rather a duty; and 
Lord Hardwicke afterwards recognized this diſtinction be- 


4 


tween a debt and a duty, as the true one. | Een 
3. So the abſenting himſelf muſt be voluntary; which if Phillips v.. 
done but for a ſingle day, for the purpoſe of delaying his 2 5 0 
creditors, it is an act of bankruptcy but if the departing was 33. 
involuntary, as under an arreſt, ſuch is not an act of bank- 
5. K Another act of bankruptcy is, being arreſted for debt 
« and lying in priſon two months on that or any other arreſt 
« or detention for debt, which makes him a bankrupt from 
« the time of the firſt arreſt : or willingly and. fraudulently 
« procuring himſelf to be arreſted.” By flat. 1 Fac. 1. c. 
15. 8 21. I. . 19. i | | | 
Under this part of the ſtatute it has been held, 1 
1. The arreſt muſt be lawful, therefore an atreſt by an exe- 3 Lev. 58. 
cutor before probate, is not an act of bankruptcy. a 
2. That though the words of the ſtatute are, that he ſhall e Colman 
be a bankrupt from the time of the firft arreſt, yet that if a au eg. 
trader is arreſted and puts in A. i, but afterwards ſurren- —_— * 
| ders himſelf in diſcharge of his bail, he ſhall only be a bank- Geo. 2. C. B. 
rupt from the time of his ſurrender. „ oy N. P. 38. 
But where ſbam- bail is put in before a judge as a means to get Roſe v Green. 
defendant turned over to the A. * of the court, and he is! Burr. 437. 


co inſtante ſurrendered by his bail, this ſhall be conſidered a * N. F. 39. 
mere evaſion and a continuation of the firſt arreſt; and te | 


| bankruptcy ſhall relate to the firft arreſt. 


3. It has been decided in one caſe, that lying in priſon two Hope v. Eil. 
lunar months will make the party a bankrupt from the time of Beawes. 489. 
the firſt arreſt; and though the commiſſion was taken out be- 5 nnr. 
fore the two months expired, yet he appearing to be a bank- . 
ty by relation to a time before the ſuing it out, it was held 
ſufficient. | | TN 1 | 
2. To make the procuring one's ſelf fraudulently and willingh 1 Burr. 439. 
to be arreſted an act of bankruptcy, Like be on a feigned wy Com. Dig. $23. 
tion or a ſham-debt. ; ; 
6. Another act of bankruptey is © After having been ar- 
reſted, , where the debt is 100l. or ſuffering himſelf 
* to be outlawed,” By ſtat. 21 Fac. 1. c. 19. 8 
1. But an eſcape to become an act of bankruptcy under 1 Id. Mans- 


SOT - . field | 
this t in the , 01h be againſt the 1 Ane Pur 440. 


Jerrff or officer ; ſuch an eſcape as is criminal, which ſhews 

the party intended to run away and defraud his creditors; not 

a a conſtructive one, as being out of the ſheriff 's bailiwick, in 

pailing through a different county in the cuſtody of the 
eriff. ' T 1 


Roſe v. Green. As where the perſon was arreſted in Kent, and was brought 

1 Burr. 437. up by habeas corpus, in order to be turned over, and on the 

wy road to the Judge's chambers, was permitted at his own deſire 
to call at his attorney's houſe in London, which was out 4 the 
county of Kent; he was from thence carried to a judge's cham- 
ber and there bailed, and then ſurrendered: it was held, That 
this was no eſcape within the meaning of the ſtatute. 


** 2. But under theſe ſeveral clauſes of the different ſtatutes 
Hodges, per with regard to acts of bankruptcy created by arreſts, it is to be 
Torteſcue at obſerved, that a perſon's giving money for notice when a writ 


Hereford. 4 comes into the ſheriff”s office againſt him, is no proof of an act 
Bull. N. P. 40. Of bankruptcy: for he may do it to prevent his credit from 
| being blown. | 


375 By ſtat. 1 Fac. c. 15. © Willingly or fraudulently pro- 
curing his goods or chattels to be ſequeſtered or attached, is 
< another act of bankruptcy.” _ | 


Per Ld. Mans» The word attachment being coupled with ſequeſtration and 
held. - arreſt, means that ſort of attachment and ſequeſtration which 
Covp. 428. it is the cuſtom of London and other cities to uſe. : 


Com. Dig. 523. But this attachment or ſequeſtration muſt be by 1 een pro- 
e ceurement; for it is no act of bankruptcy if done without his 
knowledge. | | . 


E Therefore in an iſſue out of Chancery, to try the time of 
— a bankruptcy, the caſe was, Gray the bankrupt had bor- 
Mich. 3 Geo, 3, rowed money of Spotſwood, the defendant, upon a bond 


B. R. Cook and warrant of attorney; Spotfweod, entered up judgment 


B. L. 126. and ſued out execution, which was executed the 5th of 


April: the tranſaction was however kept ſecret, and the 
officer in poſſeſſion appeared to be an indigent relation of 
Gray's, who carried on his buſineſs as a coachmaker till the 
25th of May, when he was arreſted, and then an inventory 
was made out and the goods ſold, the money remaining in the 
ſheriff's hands: during the time the bankrupt remained in 
poſſeſſion he contracted large debts and paid to the defendant 
on divers accounts 1390l. which was more than double the 
debt on the judgment, that being only '500l.: it did not ap- 
| -pear in evidence that the judgment was entered up, or the execu- 
tion ſued out at the inſtance of the bankrupt : the court were of 
opinion (the jury having found that the debt was 1 


* 
9 
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1nd the execution adverſe) that the execution could not be 0 
deemed an act of bankruptcy. | ant ol box. 
8. « Another act of bankruptcy is ſuffering himſelf to be 
« outlawed.” By ſtat. 1 Fac. I. 15. 5 
- But an outlawry in Ireland does not make one a bankrupt Cook B. L. 
here, though an outlawry in Durham does. = x96. | 


But to make an outlawry an a& of bankruptcy, it muſt Radfords v. 


appear to be ſuffered with an intent to defraud creditors. 1 


6 


9. By ſtat. 1. yoo, 1. 15. Git is further enacted as an act 
of bankruptcy, © For a trader to yield himſelf to priſon.” | 
This means a voluntary yielding for debt; and if a perſon 


capable of paying, will notwithſtanding, from fraudulent 
motives voluntarily go to priſon, it is an act of bankruptcy. 


o 
* 


Therefore where a trader was arreſted for 281. and having Ex parte Burton, | 
ſufficient to pay it; yet choſe rather to go to priſon, in order, 8 
2s he ſaid, to compel his creditors to come to a compolition, . * 
the Chancellor ſaid, This is an act of bankruptcy within 
I Fac. 1. though without ſuch intent, yielding himſelf to pri- 

ſon was no act of bankruptcy, unleſs he lay two months: 
otherwiſe where the party procures himſelf to be arreſted 
for a ſham debt, for that by ſtat. of Eliz. is not an act of 
bankruptcy. | 5 


10. Another act of bankruptey is under ſtat. 1. Jac. ww. 
c. 15. Making any fraudulent grant or conveyance of his 
lands, tenements, goods, or chattels.“ 8 | 


Under this ſtatute it has been held, 


1. That the conveyance which ſhall be an a& of bank- Clavey v. Hay- 
ruptcy under this head muſt be by deed; and a fraudulent judg- N, 22 
ment and execution, though void againſt creditors, is not an rec arte: a8 
act of bankruptcy. 5 | 4 Burr. 2478. 


2. Every aſſignment by a trader who becomes inſolvent is wilſon v. Day. 
not an act of bankruptcy; for a bankrupt may lawfully prefer 2 Burr. 837. 
one creditor to another, as he may make a mortgage to him 7 
but it muft be with poſſeſſion delivered, except in the caſe of a 
ſhip at ſea. So the bankrupt may aſſign over part of his pro- 
| perty to a fair creditor in diſcharge of his debt, and it ſhall be 


& * 


* 


As where Hooper the bankrupt, being fairly indebted to Hoeperv. Smith 
| the plaintiff, who was his — 3001 — finding him- * Black Rep. 
ſelf declining, before any act of bankruptcy, affigned to her #* 
a pareel of ſilks, amounting to about 350, which was 
about half his flock in trade: of this he made a bill of par- 
| Cels with a receipt, as if fold in the ordinary courſe of trade, 
and afterwards conveyed the goods to her. In the evening 
| of 
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of the fame day, it was agreed that he ſhould deny himſelf, 
and ſo become a bankrupt. . The. aflignees having poſſeſſed 
themſelves by ftratagem of the ſilks ſo affigned to her, ſhe 
brought trover, and the queſtion was whether the aſſi nment 
was an act of bankruptcy, and fraudulent? The doctrine 
laid down by Lord * was, That if a man having pre- 
viouſly committed an act of bankruptcy, in order to pay even 
a juſt debt, aſſigns all effects to the creditor, or all to ſeveral 
creditors, in excluſion of any one or more, that that is an act of 
bankruptcy; but that a preference by aſſignment to one cre- 
ditor of one por of his goods, and that to pay only part of the 
debt, has been frequently held good. Though if a man 
makes over fo much of his ſtock as diſables him from be- 


— 


ing a trader, it would be fraudulent; but to ſay that this part 
of the ſock would have that effect, would be going too 


R 


| The dodyine bert laid down has been confirmed by many 
; 00 1 by a trader before an act of bankruptcy, 

1s property, real and perſonal, though given by way of 
ecurity, and for a valuable Sander ML; this caſe . 


» 
. 


* Judged to be a fraud on the bankrupt laws, and an act of bank- 


ruptey. 


Law v. Skinner. 2. The bankrupt in this caſe aligned in confideration of 


2 Black. Rep. 


Zool. two leafehold houſes and all his flock in trade to the plain- 
tiff to ſecure that ſum, but the houſbold - goods and: debts were 
not included, the e was forfeited, and in conſideration 


of ol. he bargained and fold his houſhold goods, but not the 


Gayner's caſe 
1 Burr. 477. 


j 


FR: 


debts (which were trifling) to the plaintiff to ſecure the 3401. 
The aſſignees took eſſion of the goods, on which the 

plaintiff brought trover, and on a ſpecial caſe made, the court 
determined that the aſfignment was an act of bankruptcy, for 
it being of all his ſtock in trade, he could not carry on buſi- 


3. An aſſignment of the upt's property #0 the excluſion 
of * of aces, is an act of bankruptcy. As was held 
In this caſe where one Gayner a trader, on the 7th of June, 
made an aſſignment of all his effects, goods, ſtock in trade, 
&c, (except his houſhold furniture, watches, plate, bills, and 
caſh then by him) to truſtees, in truſt to pay themſelves, 
and all the reſt of the creditors, except Ford the petitioner ; 
the truſtees deClining to act under this aſſignment, he 
executed another on the gth of June, wherein the truſtees 


were to pay themſelves and all the creditors mentioned in hs 


the ſchedule (in which ſchedule Ford's name was not — 


ted) and in this aſſignment a large Jen of ginger was ex⸗ | 
cepted. On this coming before Lord Hardwicke, he was 

clearly of opinion that the deed of the gth of Fune was of 

itſelf an act of bankruptcy. 1 


But how far a general aſſiynment to truſtees for the benefit of 
all the creditors of the bankrupt is an act of bankruptcy, this 
caſe following goes ſome length to decide, 


4 


In trover againſt a ſheriff who had levied an execution on Kettle &al. AM, - 

the bankrupt's goods; to prove an act of bankruptey prior to ee 
the execution, the plaintiffs relied on an aſſignment made by Hil. * 3. 
the bankrupt of all his effects to two of his creditors, in truſt Bull. N. P. 40. 

for themſelves and the reſt of the creditors, 'in conſequence 

pf a propoſition made by the bankrupt' at a 1 of his 

creditors, and accepted by all preſent. Per Lord Mansfield, 

this deed is a fraud on the bankrupt-laws, and is an act of 

bankruptcy, unleſs oy creditor concurred, which here is 


not the caſe, the plaintiff in execution being adverſe. 


4 But it ſhould feem that thoſe partial aſſignments muſt be 
made only with a view to ſatisfy the creditors to whom they 
are made, for if done for the purpoſe of defrauding the other 
creditors, and to give an undue preference, or made under 2. 
circumſtances when the trader cannot longer ſtand his ground, a 
they are fraudulent, and acts of bankruptcy. : , 


Therefore, where the defendants, who were mercers in Atkins vf 

Linden, on the 7th of April ſent goods to the bankrupts, Berwic k. 
down into the country, and ru them credit for them in“ Stra. 166. 
their books: on the 18th of May, the bankrupts, without 
the knowledge of the defendant, ſent the ſame goods to a 
third perſon for the uſe of the defendants ; and on the 4th of 
June became bankrupts: on the 6th of June they wrote to 
the defendants, informing them that their affairs being de- 
clining, that they had ſo diſpoſed of the goods for their uſe. 
This letter was received on the 13th of June, and on the gth 
this commiſſion had iſſued: immediately after receiving the 
letter, the defendants ſignified their aſſent to it: on trauer by 
the aſſignees, it was held, That the debt due was a good con- 
ſideration; for thus transferring the goods was good as a ſatiſ- 
faction of debt, and that the property thereby paſſed out of 
them, and reveſted in the defendants until they ſnewed their 
diſſent, which ſhould not be preſumed, it being for their in- 
tereſt; ſo that they might hold them againſt the plaintiffs (the 

nn . 


But where a trader being in inſolvent circumſtances, and un- Devon v. Watte 
able to pay moro than eight ſhillings in the pound, made an Doug 86. 
angnment, in contemplation Ll a bankruptcy, of a leaſe to — a 

5 | | a | Certain 3 Will. 47. 8. P. 


i - 
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certain of his creditors, this was adjudged to be an act of 
bankruptcy, though it was an aſſignment of but part of bir 


= as . 
Ham vv. So where the defendant having, in order to ſupport the 
- Fiſher. credit of the bankrupt's houſe, immediately before its ſtop- 


Cowp. . ping lent the bankrupt 5000l. and he, on the evening before 
| be abſconded, incloſed bills to the defendant to the amount of 
Joool. in a letter, in which he mentioned his having done fo, 


as conceiving him intitled to a 1 the money was re- 
covered back from him, by the aſſignees. | 


« The court therefore allows no evaſion of the fatute.” 


| Ruſtv.Cowper. As where the bankrupt made à pretended ſale of part of his 
Cowp. 629. effects to his creditor, but which were not in the way of the 
= ereditor's trade, nor was there any application or preſſmg for 

- . payment of the creditor, but done by the bankrupt to give him 
a preference, it was held to be fraudulent. Vid. Athyns v. 


* 


Bariwicl, ante 5 59. 


Hague v. And even if the aſſignment is in the way of the creditor's 
Rolleſton., trade or buſineſs, yet if it is done in contemplation of a bank- 
4 Burr. 2174 ruptcy, it is void. t 17 4 


Alderbn v. But if a trader, being fairly indebted and apprehenſive of 

Temple. being ſued, before any act of bankruptcy, aſſigns over to his 
\ 37 25. . creditor part of his property, though in fact his apprebenſions 
Thompſon v. are groundleſs, yet is the aſhgnment good. 


— 


| rags Rep. I. „ Obtaining any protection otherwiſe than being law- 
. « fully protected by privilege of parliament, is another ad 
« of uptcy.” By ſtat. 21 ac. 1. c. 19. 


Of this ſort was the entering into the ſervice of an ambaſ- 
ſador. But now, by ſtat. 7 Ann. c. 12. it is enacted, « That 
« any perſon being a merchant or trader, who ſhall go into 
ct the ſervice of any ambaſſador or foreign miniſter, ſhall not 
<« have any privilege.” “ 
Skin 2x. But. if any one be protected as a King's ſervant, it is not 

 — an act of bankruptcy. | | 


pd * 
#4 = 


Vern 3 ; 10. Another act of bankruptcy is cc Paying to the peti- | 
Hanks). Sitt. & tioning creditor,. or delivering to him goods or ſecurity for 
G. Hall. Tr. 27 « his debt, whereby he ſhall have privately more in the pound 
00 orig B. L. cc than other creditors.” By ſtat. 5 Geo. 2. 30. § 19. | 


5 47. Neglecting to make ſatisfaction for any juſt debt. to 


cc the amount of 100l. within two months. after the ſervice. - 


« of legal proceſs, upon any trader havitg privilege of 3 
| : 7 | | ; Ne « ment, 


Tao = 36 
& ment, is another act of bankruptcy.“ By ſtat. 5 Geo. 2. | 


6 20% 3... poet: 


But it is further enacted by ſtatute 4 Geo. 3: c. 33. ha 
That before any commiſſion can be ſued out againſt a 

« member of parliament; it is required, That the creditor 

4 make and file on record in one of the courts at We/tmin/ter, 
a an affidavit, that the debt is juſtly due to him, and that his 
d debtor, as he verily believes, is a merchant, &c. and 
« within the deſcription: of perſons who are objects of the 

« bankrupt laws.“ OY OO TIES 


. C j ns ti — 1 4 
And note; That if a man commits a plain act of bankrupt- Hopkins v, 

o as keeping houſe, &c. though he afterwards goes abroad Ellis. 
and is a great dealer, yet that will not purge the firſt act of Ts 

bankruptcy. But if the ad? is doubtful, then going abroad 

and dealing will be an evidence to explain the intent of the 

firſt act; for if it was not done to defraud creditors and keep 

out of the way, it will not be an act of bankruptcy: alſo, if 

after a plain act of bankruptcy he pays off or compounds 
with his creditors, he is become a new man. | p | 


Therefore where a trader was denied to a creditor who Colkett. aff af. 
| called in the morning with a bill for payment, though by the dee W 
cuſtom of the city he had till five o'clock in the evening to 2 Term Rep. 
pay it, and in fact did pay it in the courſe of the day, yet it 59. | 

was reſolved, That having committed an unequivocal act of 
bankruptcy by the denial, it could not be purged or explained 
_ away by any ſubſequent circumſtances. | | 


3. The next thing to be conſidered is, 
The Debt of the Petitioning Creditor. 


1. By ſtat. 5 Geo. 2. c. 30. it is enacted, © That no com- 

« miſſion of bankruptcy thall be ſued out upon the petition 

« of one or more creditors, . unleſs the ſingle debt of the 

« creditor, or of two or more perſons being partners petition- 

« ing for the ſame, does amount to 100l. or upwards; or 

s unleſs the debt of two creditors amount to 1501. or of three 

« or more creditors to 200], and the creditor or creditors + 
_ © petitioning for ſuch commiſſion ſhall, before the ſame ſhall: WI Ye 0s 
be granted, make oath of the truth and reality of ſuch RP”! 

n, | 


1. In this caſe the bankrupt was fairly indebted to the peti- Bickerſdike v. 
| tioning creditor in upwards of 100l. but before the commiſ- Bolman. B. R. 
hon ſued out, he had given to the creditor a bill of exchange, Term Rep. 
which reduced the debt t. within 100l. but this bill of ex- _ 
change was drawn on a perſon with whom the bankrupt had _ _ _..... , 
no dealing, and which was of Tourſe not accepted: the peti- x 
toning creditor kept the bill, and gave no notice do the bankrupt 


„„ „ 
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of the non- acceptance, and · ſued out the commiſſion bn the 
whole debt: in an action in which the bankruptey came in 
queſtion, it was inſiſted, that the petitioning creditor havino 
neglected to give notice of the non- acceptance of the bill 
had by his laches made it his own, and that therefore the peti- 
tioning creditor's debt being leſs than 100l. that the commiſ. 
fion was irregular; the point being reſerved, the court was 
of opinion, That the bill being drawn on a perſon who had 
no effects of the drawer in his hands, that the notice of non- 
acceptance was unneceſlary, as he never could ſuſtain an in- 
jury for want of notice, and that ſo there could be no extin- 
guiſhment of the amount of the bill of exchange; and that 
the petitioning creditor's debt was therefore ſufficient. 


2. Under this ſtatute the petitioning ereditor's debt muſt 
* be @ legal one. e 1 

For where the petitioning creditor's debt was as aſſignee 7 
a bond due by the bankrupt, the commiſſion was ſuperſeded; 
for he was only an eguitable creditor. 


So where one Alfworth entered into an agreement to pur- 
chaſe from Hylliard an equity of redemption of an eſtate then 


in mortgage, for which he was to om 400l. and articles were 


ſigned accordingly. Alfworth paid 250l. and was to pay the 


other 1501. on the execution of the conveyances, but Hy/- 


liard refuſed to complete the purchaſe, upon which Afworth 
ſued out a commiſſion of bankrupt on the debt of 250l. On 
a petition to ſuperſede it, Lord Hardwicke doubted, whether 
a commiſſion could be taken out on ſuch a contract; for the 
remedy ſhould have been a bill for the performance of the 
contract, and no action could in ſtrictneſs of law be main- 
tained. But it appearing that ſince the iſſuing of the com- 
miſſion, Alfeworth had taken an aſſignment of the mortgage, 


which he could hold till ſatisfied, he ordered the commiſſion 


to be ſuperſeded. 


3. The debt muſt be a legal and good debt for which an 
action can be maintained.” | | e e 

For where a judgment had in this cafe been recovered 
againſt a bankrupt, he was ſurrendered by his bail, and then 
charged in execution; after which the plaintiffs in that action 


' ſued out a commiſſion of bankrupt, grounded on the debt for 


which the judgment had been obtained: the commiſſion was 


ſuperſeded, the body of the debtor being in law a ſatisfaction 


Caf. K. B. 243. 
Swayne v. 
Wallinger. 


for the debt. 


So a man cannot be a ban t for gabe bene during 
his infancy, though the act of b. ptey was after he came 


of age. | 
Tn" | 1 a ö 3 « But 
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e But a debt barred by the ſlatute of limitations may be 5 
« good petitioning creditor's debt. PLE! 


This is to be taken with this reſtriction, that ſuch debt will Quantock v. 
be an inſufficient one to ſupport the commiſſion, if the objec- England 
tion comes from the bankrupt himſelf,” who on ſuch ground may * Burr. 2628. 
ſuperſede the commiſſion ; but the objection that the debt was 
barred by the ſtatute of limitation, will not lie in the mouth - 
of a perſon ſued by the aſſignees; for the debt is not extinguiſhed 
by the limitation, and the bankrupt has acquieſced in it: nei- 
ther will the court preſume a debt to be barred though ſix 
years have elapſed. | | | | 


And accordingly Lord Mansfield at Nifi Prius, ruled, That Fowler v. 
the ſtatute of limi:ations does not prevent the creditor from Brown. 
taking out a commiſſion of bankruptcy, but extends only te pron, yp ih 
action mentioned in the ſtatute, but does not xĩ1 


e 
tinguiſh the debt or take away any other remedy. 


So where the debt due to the petitioning creditor was by Er parte James. 
bond, which was not due at the time of ſuing out the commiſſion, 1 P. W. 610. 
the debt was held to be a bad one to ſupport the commiſhon. 


* 


This caſe was prior to the ſtatute 5 Geo. 2. c. 30. which 
now allows creditors to the bankrupt by bills, bonds, or pro- 
miſſory notes payable at a future day, to petition for, or join 
others in petitioning for, a commiſſion of bankruptcy. 


4- © The debt muſt be a ſubſiſting debt at the time of the Vid. Green's 


« aft of bankruptcy committed. 3 


For where in this caſe the petitioning creditor's debt was Toms v. Mitton. 
under a note drawn by the bankrupt after an act of bankrupt- 2 Stra. 344. 
ey committed, the commiſſion was ſuperſeded, the debt being x 


a bad one. | 


But where the petitioning creditor's debt was a note of Anon. 
2001, given by the bankrupt to A. B. before any act of bank- 2 Wilf 135. 
ruptcy, but indorſed by A. B. to the petitioning creditor after an Thomas 

adi of bankruptcy committed, the debt was held to be ſutficient 1 Ack. 73. 

do ſupport the commiſſion, the debt being due by the bankrupt: 


when he became ſo. 


The authority of this caſe was confirmed by a ſubſequent Cooke B. L. 22. 
one of Bingley v. Maddiſon. > B 8 


So where the bankrupt was indebted to the petitioning eee 
creditor by ſimple contract, and after a ſecret act of bank- Clendon. 
ruptey committed, gave him a bond for the monty, it was held, 2 Stra. 1042. 


That the bond did not fo deſtroy the {imple contract debt, 


but that i it was a good debt vile to ground a 284 
ſion. 7 


5. « But the debt on which the commiſſion is grounded, 
ce need not have been - pg during the time that the bank- 
er rupt carried on tr 


Butcherv.Eaſto. For a debt ae before a a man entered into trade, will 
Dou or _ de a good one to ſupport : a commiſſion, =» 


And thetetire that reſolution, That a iter cannot be a 
bankrupt for a debt contracted after he has left off trade, 
though he afterwards becomes a trader again, ſeems not to be 
law, ſince by the caſe of Butcher v. Faſto, it is indifferent at 
what time the debt has been contrafted, 


Fir. Conn But where a man has quitted trade, he ſhall not be liable to 
& al. v. Daintry be made a bankrupt on account of his former trading, for 


and Sir And. after-contracted debts; though for a debt contracted during 


1 * 1. che trading he may, arid even though after quitting trade he 
ſells his remaining ſtock, 
Ray aff. of Lar- Where the petitioning rs was the aer of the 
kins v. Clerk. obligee of à band given by the bankrupt, but the bond had been 
- _—_ given in the year 1765, the act of bankruptcy in 1773, and 
e to We latter of adminiſtration granted in 1775; this being ſubſe- 
See quent to the act of bankruptcy, it was contended could not 
ſupport the commiſſion; but Lord Afansfiel{ over-ruled the 
objection; for the inteſtate and adminiftrator are una eadem- 
gue perſona : and fo the debt was due to the petitioning Cre- 
ditor before the act of bankruptcy. 


Meggott v. And therefore where à trader was indebted while 1 in trade 
Mills. in Tool. and then quitted trade, and became indehted to the 
| 8 4 Raym. fame creditor in another 2001, he afterwards paid 100]. to his 
72 Mod. $59. creditor, without ſaying upon what account; Holt. Ch. Juſt. 

| ſaid, That it would be too rigorous not to allow this payment 
to be appropriated to the Tool. debt contracted while the 
debtor was in trade, ſo as to ſuffer him to be ſtill liable to a 
commiſſion of bankrupt: _but he vin no abſolute opinion 


1 it. 


6. In general, the (lowing have been lowed to be good 
petitioning creditors debts, to ſupport the commiſſion: 


per Ld. Hard. I. An a bitration bond, for it is a debt at law; and binds 
wicke. the parties till ſet afide ou corruption or partiality; and there- 
2 fore may well ſupport a commiſſion, _- 


Ex parte Lee. 2. The petitioning - 'creditor's debt in this caſe amounted 
F. W. 782. to 100l,-but it was in notes * the e bourht in of ten 
ſhi ing 
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illings in the pound ; it was held to be a good debt to ſupport 
commiſſion, though it had been otherwiſe in the cafe of 
2 bond. . 3 


3. Where an order was made that a ſolicitor's bill ſhould Anon. 

de referred to a Maſter to be taxed, and that all proceedings Molely 27. 
at law ſhould in the mean time be ſtayed, and while the bill was 

under taxation the ſolicitor ſued out a commiſſion: for the debt 

due by his bill; on a petition to ſuperſede it, it was held to be 

not a ſufficient reaſon to ſuperſede the commiſſion; for the 

order for taxation extended only to the bringing of actions 

at law, and the other ordinary proceedings. 


4- A commiſſion may iſſue againſt one partner for a debt Ex parte Griſp. 
due by the partnerſpip. id. Cooke B. L. 18, & caf. ibid. cit, I Ack. 13. 


| 5. The n of a bankrupt cannot ſue out a commiſſion Ex parte | ys 
grounded on a debt due to his teſtator, unlefs the commiſ- Goodwin. 
En againſt his teſtator has been ſuperſeded ; for all debts * Ak. 4%. 


due by him belong to his aſſignees, 


The Commiſſion. 


4. The Commute is next to be proved; which is done by | 
producing it under the great ſeal, and the petition to the 
Chancellor on which it was grantſſe. | 


S. The next thing requiſite to be proved in actjons by the 
7 ̃ ̃̃ ̃⁵Ädũ—i ̃ ̃᷑̃ñ̃ OTIITRG, 


The Aſſignment. 
This is to be done by producing the deed itſelf, and 


proving the execution of it by the commiſſioners by the ſub- 
ſceribing witneſs. | a wm 


6. The laſt thing to be conſidered under this head, is 


Property in the Bankrupt, 


This includes every thing of which he is the viſible or. 
eal owner; every thing of which he has the actual poſſeſ- 
ion, or of which he has parted with or loſt the poſſeſſion 
15 . an act of bankruptcy committed, or in contemplation 


% ' þ 


wo: 


Ryall v. Rolle. 
1 Atk 165. 
1 Will. 260. 


8. C. 


. c. 


Brown. v. 
Heathcote. 
I Atk. 160, 


* 


Atkinſon v. 
Malling. 

2 Term, Rep. 
462. 
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1. Of Things of which he has Poſſeſſion, or is the 
Real or Viſible Owner. ne, 


I, To prevent a trader from injuring others, by deriving 
a credit from an appearance of ſtock or property which is not 
bis own, it is enacted, by ſtat. 21 Fac. 1. c. 19. F 11, 
« 'That if any perſon at the time of his becoming a 
« bankrupt have in his poſſeſſion, order, or diſpoſition, by 
« conſent of the true owner, any goods whereof he is the 
“ reputed owner, that the commiſſioners ſhall have power to 
« 0 OMe One 6 


Under this ſtatute it has been held, 


1. That it extends to mortgages, or conditional fales as 
well as to abſolute ones; ſo that where in this caſe a trader 
had mortgaged his goods, ſtock in trade, &c. and the mort- 
gagee ſuffered him to remain in poſſeſſion, this mortgage was 


adjudged to be within the ſtatute, and void as againſt credi- 


tors ; who recovered the. goods and ſtock accordingly. 
2. That it extends to choſes in action; as bonds, profits in 


trade, &c. 


3. That though the mortgage is to 4 partner, who there- 
by is in poſſeſſion, yet that the mortgage is void within the 
ſtatute, if ſuch partner allows the mortgagor to continue in 
poſſeſſion, and appear ſtill as a partner; for the opportunity 
. is the ſame, and it is within the miſchief of the 

tute. „ f 


2. „But the ſtatute does not extend to aſſignments of 
« ſhips or cargoes at ſea.” | 


For where Williams and Wilder, being partners, affigned 
to Heathcote, to whom they were indebted, two ſhips, toge- 
ther with the bills of lading, and policies of inſurances on the 
goods on board; Wilkams and Wilder became bankrupts, 
and the affignees brought their bill againſt Heathcote, ground- 
ing themſelves on the ſtatute 21 Sac no poſſeſſion having 
been delivered; but Lord Hardwicke was of opinion, That 
the ſtatute extended only to caſes where the aſſignee could 
obtain poſſeſſion #4 the goods aſſigned, but which he left in poſ- 
ſeſſion of the nor, and fo gave him a falſe credit; which 
caſe did not hold here, the ſhips being then abroad on their 
voyage. | EIN | | ML Ge Fo 
In ſuch caſe of the aſſignment by mortgage of a ſhip, the 
delivery of the grand bill of ſale is a complete transfer of the 
828 in the ſhip; and ſuch delivery is good within the 
Katute, | | „ 


- 


« But 
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& But the creditor or purchaſer ſhould take poſſeſſion of Cooke B. L. 
« the ſhip as ſoon as poſſible; for the delivery of the grand 380. 
« bill of ſale will not be ſufficient, if there was an opportu- 

« nity of taking actual poſſeſſion, and neglected.” PO. 


For where Wm. Tappenden, being indebted to the plaintiff Stephens v. 

in 1400l. for ſecuring the payment, mortgaged to him ſome Sole. 

| leaſehold eftates, wharfs, and three boys; but he kept poſſeſſion ' Bog 35% 

of the hoys, and ſoon after became bankrupt: the aflignees — 8 
got poſſeſſion of the hoys; upon which the plaintiff filed his Cooke B. L. 
dill to compel the aſſignees to redeem the hoys, or that they 580. S. P. 
might be ſold to pay his demands: Lord Talbot difmiſſed the 

bill as far as reſpected the hoys; the affignment being void 

under ſtatute Fac. and ordered them to be ſold for the benefit 

of the creditors. | | | 5 


3. & Neither does the ſtatute extend to caſes of goods fold | 
« by the bankrupt, of which he has only the temporary pe- 
« ſeſſion after the ſale . "oe 7 x 


For where Matthews the bankrupt, having 500 barrels of x, | 
tar, ſold two-thirds of it to Flyn and Field, and it was agreed Flyn & Field 
that Matthews ſhould alfo ſend to them the other third on his in re Mat- 
own account, but that he ſhould be at the expence of cartage, N 185. 
porterage, and ſhipping, and that he ſhould ladge all the tar 

in a warehouſe mo own till an opportunity of ſhipping it 

offered, there being none at that time; the tar was accord- 

ingly lodged in Matthews's warehouſe ; Flyn and Field paid 

for their part: Afatthews became a. bankrupt, and the tar was 

taken poſſeſſion of by his affignees; but Lord Hardwicke 

held farms not to be a caſe within the ſtatute; for the words of 

the ſtatute are © goods left in the poſſeſſton, order, and diſpo- 

ſition, of the ES * which ne 00 not be ſaid to be, 

being merely temporary, and for a particular purpoſ GGG. 


4. © So neither does the ſtatute extend to caſes in which 
« the bankrupt has not the order and diſpoſition of the goods 
« claimed.” | $2 | | 


For where the commiſſioners of the victualling office, Collins Af. of 
having occaſion to erect a ſtage at Meevil, in Hampſhire, for Kent v. 
ſhipping barrels, and publiſhed an advertiſement for carpen- Forbes. 

ters to fene in propoſals; Forbes was diſpoſed to take the con- fv vos 8 
tract, but being a general merchant, could not do it in his ts 
own name; he therefore agreed with Kept the bankrupt, 
who was a carpenter, that he ſhould take the contract, for 
which he was to have one-fourth of the profits, and a guinea 

_ 2 week for ſuperintending the work, and the reſt was to be- 
long to Forbes: the contract was accordingly ſo made, and 

the timber was bought by Forbes, and ſhipped in his _ | 
| | ; | 4 an 
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and-delivered into the king's yard as for Kent's uſe, and 


received as ſuch by the king's officers; they ſwore that they 


ſhould not have received it on account of any other perſon, 
nor that they would have permitted Kent himſelf to diſpoje of it 
in any other manner than for the work contrattea for, except 
ſuch parts as were unfit for the purpoſe, as they conſidered 
it as delivered for the purpoſes of the contract. Before the 


work was finiſhed Kent became a bankrupt, and Forbes got 


Lempriere v. 
Paſley. 
2 Term Rep. 
482. 
Faulkner v. 
Cale. cit. 
2 Term Rep. 
491. | 
1 Brown. 125. 


the opinion of the court, That as between a perſon who has 


ſſeſſion of the timber; to recover which the action was 
rought. The court were of opinion, That this was not 
ſuch a poſſeſſion in the bankrupt as ſhould entitle the aſſignees 
under the ſtat. 21 Fac. for the timber was the property of 
the defendant, to whom no fraud was imputable ; there was 
no /ale to Kent, nor any general delivery ſo as to give him the ab- 
ſolute diſpoſution 7 it; for the officers of the yard would not 
have permitted him to have ſold it to any other, nor to have 


uſed it, except for the purpoſes of the contract: this there- 


fore could not enable Kent to get credit on this property; 
they therefore gave judgment for the defendant, _ * 


5. And it ſeems to be admitted as a general rule, 
« That in all caſes where the bankrupt has made any ſale 
4 or mortgage of any part of his property, of which poſlef- 
« ſion could not then be given, that where the perſon to 
* whom ſuch ſale or mortgage has been made has an op- 
<« portunity of taking poſſeſſion of the property, and neglects 
< todo it, that he ſhall loſe that equitable lien he is entitled 
e to as againſt the property; but that where he uſes every 
« means to acquire the legal poſſeſſion, that in that caſe he 
* ſhall be entitled.“ | e 


For where Syeds the bankrupt having received advice from 
a correſpondent in America, that a quantity of Braxiletto 
wood was about to be ſhipped on his account, he procured 


an inſurance thereon, and then applied to the defendant 
Paſtey to advance him a ſum of money on the credit of the 


goods and the policy of inſurance; Paſley agreed to lend the 
money, and the bankrupt, by a ſtamped inſtrument, bound 
himſelf to deliver to the defendant the Braziletto wood, and 
alſo to depoſit in his hands the policy of inſurance ang letter 


of advice, and to mdorſe and hand over to him the bill of lading 


when it arrived. The policy and letter of advice were de- 
poſited with the defendant ; the bill of lading was alſo indorſ- 
ed over when it arrived, but it was after Syeds had committed 
an act of bankruptcy; this was on the 2d of February, and 

the commiſſion ifſued the roth; the ſhip arrived in April, 
and the defendant got poſſeſſion of the goods, for which the 
plaintiffs now brought trover; Mr. Juſlice Abhurſt delivered 


an 


* 
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an eguitable lien, and a third perſon who purchaſes for a valun 
able conſideration, and without notice, the equitable title, 
though prior, ſhall not over-reach the title of the vendee; 
for the title of him who has a fair poſſeſſion, and an equitable 
title, ſhall be preferred to that of a mere equitable title ; but 
as between the perſon who has the equitable lien and the affig- 
nees, if the lien ſubſiſted before the bankruptcy, they ſhall 
never recover or retain the thing, without diſcharging the 
money due; the party who has the equitable lien ought not 
to be on a footing with the reſt of the creditors, for whom the 
aſſignees are truſtees; for the creditors truſted to a perſonal 
credit, but he to the thing; the affignees muſt ſtand in the 
place of the bankrupt, and take the thing ſubject to all the 
equitable liens to which it would have been ſubject in the 
hands of the bankrupt himſelf. It might be great inconve- 
nience to commerce, if it were to be laid down as law, that 

a man could never take up money on the credit of goods 
conſigned till they actually arrived in port: there ſeems to be 
no inconvenience on the other ſide, nor can it be any inlet to 
fraud; for no perſon can be taken in to lend money on the 
credit of the cargo after the party has parted with all the 
documents, and delivered them to him who has the firſt lien, 


6. © The ſtatute extends as well to goods entruſted to the 
« bankrupt by a third perſon, and of which by diſpoſing of 
« them he is the viſible owner, as to caſes where the bank- * +. 
« rupt himſelf, being the original owner, remains in poſ- 
« ſeſſion after having ſold them; for the miſchief is equal of 
« creating a fictitious credit,” 5 | 


For where in this caſe, Mace the plaintiff kept a public- Mace v. Cadell. 
houſe, had a licence, and faid ſhe was married to one Pen- Cowp. 232. 
rice; ſhe went to the exciſe-office, had his name entered in 
the books, with a note in the margin «© married; Penrice 
had the licence, and continued in poſſeſſion of the houſe and 
goods from that time till Ie abſcanded, and ſo committed an 
act of bankruptcy : Mace the plaintiff claimed the goods in 
queſtion; firſt, As under a bill, of fale from Penrice; but 
afterwards as her own original property, and denied her 
being married to Penrice the court were of opinion, That 
this was a poſſeſſion of goods in the bankrupt within the 
ſtatute of Jac. and the plaintiff was nonſuited. | 


So where Bry/on being poſſeſſed of a dyer's plant, ſold it to ;ryſon v. 
Mer for 1651. 16s. 6d. Simpſon gave Bryſon two pro- Wylie. 
miſſory notes in payment, dated 19th of January, 1780; Cooke B. 4. 
one for the ſum of $21, 138. 6d. payable the 4th of Fanuary, 3?” Ws 
1781; the other, for the ſame ſum, payable the th of | | 
„ e 
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January, 1782; when the firſt note became due, Jimpſan 
22 unable to pay it; and Bryſon offered to take horny * 

and return the notes, and agreed to let him the plant 
at the rate of 5]. per ann. for the term of three years: to this 
propoſal Simpſan agreed, and a deed was accordingly exe- 


cuted, by which it was agreed that Bryſon ſhould let the 
plant to Simpſon; and that if he ſhould make default in any 


of the quarterly payments, or in the performance of any 


L' Apoſtrie v. | 


Le Plaiſtrier. 
1 P. Wms. 
318. 


notes, inſtead of money, the court of Common Pleas held, 


of the covenants, that the term granted ſhould ceaſe, and 
Simpſon ſhould deliver up the plant to Bryſon. There was a 
memorandum at the bottom of the deed, that Bryſon had 


put Simpſon in full poſſeſſion of the plant, by delivering to 
bim a winch in the name of the whole. 6 


n the 5th of Juh, 
1783, Simpſon had a commiſſion ſued out againſt him; and the 
meſſenger took poſſeſſion of the plant: the court held clearly, 
That this was a poſſeſſion in the bankrupt, within the ſtatute 


of Fac. and belonged to the aflignees. 


<« But in ſuch caſe the bankrupt muſt appear as the awner; 
« for if from the nature of his buſineſs the preſumption of 


« the goods being his property is excluded, they ſhall not 


< be liable to his bankruptcy.” | 


As is the caſe of goldſmiths and factors, who do not deal 
on their own ſtock, but that of others: as in this caſe, which 


was trover againſt the _— of one Levi, to whom before 


his bankruptcy the plaintiff had entruſted a parcel of diamonds 


' # ſell; on a caſe made, the court of King's Bench were of 
opinion, That the bankrupt having no more than a bare au- 


thority to ſell for his uſe, that they were not liable to Levi's 
bankruptcy. | | | B40, 
So in the caſe of fafors, goods conſigned to them merely 
for fale, are not liable to their bankruptcy.” 
to a factor, and he be- 
remaining in his poſſeſ- 
the merchant ; 


For if a merchant conſigns 
comes a t, the goods 
ſion, they ſhall ſtill be deemed the property 
and he may recover them in this action. 


So if the factor had ſold the goods conſigned to him, and 


received the money, and died indebted in debts of an higher 


nature, if it could be proved that the money ſo received had 
been inveſted in other goods, theſe ſhall be Aer to belong 
to the merchant's eſtate, not to the factor's; but if the money 
had remained in ſpecie, it had belonged to the factor's eſtate, 
and gone to anſwer the debts of an higher nature; for the 


money has no mark to be followed by. 


But where the factor had for the merchant's goods taken 
That 
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That the merchant ſhould have the notes, as they could be 
traced. hy | eee en 


And ſo if a factor had fold the goods conſigned to him, and Scott v. Salmon. 
become a bankrupt, the merchant muſt come in as a creditor Hill. 16 G. 2, 
under the commiſſion; though if he had laid out the money in 8 b. : 
ther goods for the merchant, the merchant ſhall have tem ©: 86+ 
ſo if the factor had ſold for payment at a future day, the 

merchant ſhall have the money. ; 


TY N ; | | 
As where the plaintiff, wes, 0 Ireland, employed B. in Garret v. Cul- 
London to ſell goods for him: B. fold them to J. S.; the lum. E. 1708. 
plaintiff at the time was ignorant to whom they were ſold, Buller N. Þ: 4: 
and J. S. was ignorant whoſe property they were; B. be- - 

came a bankrupt, and F. S. paid the money to the defendants, 

his aſſignees: the plaintiff brought an — for the mon 

againſt the aſſignees, and recovered; for though it was = ? 

chat a payment by J. S. to B. was a diſcharge for him againſt 

the plaintiff his principal, yet the debt was not in law to him, 

| but to the plaintiff whoſe goods were fold; and therefore was 

not aſſigned to the defendants under the general affignment of 

all their debts, but remained due to A. as it was before; that 

being paid to the defendants who had no rightto it, that it was 

a payment under a miſtake, and ſo was recoverable from 


And where the factor had a del credere commiſſion, the ſame Ex parte 
point was decided by the chancellor. . 838 yg 


And the caſe is the fame of goods which the benkrupt; Run. 1569 
4“ has in his poſſeſſion, as executor or admini/trator, for the ſta- \ 
© tute does not extend to theſe.” | 1 1 80 


For where one Marſh died poſſeſſed of about 2000l. and Ex parte Marſh. 
ſome plate, leaving a widow and children, the widow mar- 1 Ack. 158. 
ried a man who became a bankrupt: the queſtion was, Whe- 
ther the aſſignees of the ſecond huſband were entitled to the 
plate which had been left in the poſſeſſion of the bankrupt? 

Lord Hardwicke ſaid, That it certainly was not within the _ 
ſtatute; becauſe the adminiftratrix had them in auter droit, 

and the huſband could have them in no better right, and there- 

fore they could not belong to his eſtate, | 


7. So that the criterion of what poſſeſſion ſhall ſubje& 
© the goods of others in a trader's poſſeſſion to his bank- 
_ © ruptcy, is the exertion of any act of ownerſhip unconnect- 

© ed with any circumſtances of doubtful property, or the ap- 
« pearing to have ſuch power and right.” | 


| Therefore, where a bankrupt was left in poſſeſſion of his walker v. 
houſe and goods by his aſſignees, after obtaining his cer- Burnell, 
tifcate, for the purpoſe of collecting his debts, and during that Dougl. 30. 

| | 1 time 


„„ Ton 


time traded for himſelf, it was adjudged, That this was not 
ſuch a poſſeſſion as ſhould ſubject them to be taken by the 


aſſignees under a ſecond commiſſion. 


8 Wol- So where in trover by the plaintiff as truſtee for the wife 
3 Term Rep. of the bankrupt, the caſe was, That on tlie inter-marriage of 
618. the wife, by deed made previous to her marriage, all the wife's 
ſtock in trade, as a milliner, book-debts and other effects of 
the wife, were aſſigned to the plaintiff in truſt for her ſeparate 
uſe; there was no ſchedule, but an inventory of the furni- 
tdture; at that time and for ſome time after the marriage, ſhe 
carried on buſineſs at a houſe apart from her huſband, in Mel- 
beck-ftreet, but ſome time after, ſhe removed to his houſe in 
Marybone-ftreet, where he was a linen-draper; and carried 
on her buſineſs in a ſeparate apartment: it appeared that the 
huſband paid the rent of the houſe, and had been at the ex- 
pence of fitting up the ſhop, but there was contradictory evi- 
dence as to the manner of the wife's carrying on her buſineſs, 
whether for her own ſeparate uſe or not. The jury found that it 
was not carried on ſeparately, and found a verdict for the de- 
fendant for the ſtock in trade; but for the plaintiff for the fur- 
ture: it was moved, to ſet afide the verdict as to the furni- 
niture, as being a poſſeſſion under ſtat. of Fac. but the court 
refuſed it, they being of opinion, That there was not ſuch 
an order and diſpoſition by the conſent of the true owner, as was 
within the ſtatute; that the truſtee was the legal owner, and 
he gave no conſent for ſuch purpoſe; and the wife's poſſeſſion 
in the manner proved at the trial, was no evidence of fraud, 
for ſhe was the agent of the truſtee : an objection was made 
on the part of the defendant, that there was no ſchedule when 
the deed was made; but the court held, That there was non; 
thing in the objection. | VV 


2. Theſe are caſes in which the bankrupt is in poſſeſſion of 

goods at the time he becomes a bankrupt, and which are re- 

coverable under the circumſtances now mentioned; but goods 

of which he has not the poſſeſſion, if they have got into the 

| +, ay of others after an act of bankruptcy committed, are in 

Monk v. Morris. like manner recoverable in this action. 1. For the aſſign- 

x Vent. 193. ment of the bankrupt's property has a relation to the act 

| of bankruptcy, and the aſſignees ſtand in the bankrupt's 

place from that time; that is, the property is in them from 

| . that time, and they may maintain trover for all goods of the 
' bankrupt of which others have obtained poſſeſſion from that 


period. 
And it makes no difference whether the property- was 
« in England or elſewhere, for it all belongs to the aſſignees, 
“ and is by them recoverable,” | 


4 FIT | Fier 
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For where the defendants were conſiderable creditors of Hunter v. Potts. 

the bankrupt, and reſided in England at the time of the bank- 4 Term 182. 
ruptcyz upon the iſſuing of the commiſſion, they knowing / N 

its iſſuing, ſent out an order to their attornies in Rhode [ſand 

in America, to attach property of the bankrupt's there; the 

attachments were made there, and the proceeds, amounting 

to 4961. remitted to the defendants in England; to recover 

which the action was brought: it was reſolved, That by the 

bankruptcy the whole property of the bankrupt veſted in 

the aſſignees, and that therefore it could not be attached by 

any creditor in England; and that whatever he received 

under ſuch attachment, that he was liable to refund to 

the aſſignees. 75 | 5 


But the perſon abroad who has ſo had the bantrupt's property Le Chevalier v. 
recovered from him, is not on his coming to England liable to Lynch. | 
the aſſignees; for having parted with it under the coercion Doug. 179. 
of a court of competent juriſdiction, that ſhall juſtify him in 
law. ; | E | $ 


2. « Where the aſſignment of the goods is itſelf an act of 
4 bankruptcy, and ſo the goods aſſigned are recoverable in 
s this action, has already been mentioned; where an act of 
« bankruptcy has been committed, and any perſon obtains 
« poſſeſſion of them aftzrwards by any means, they are in like 
« manner recoverable.” | N 
As where the bankrupt had been arreſted on the 2d of May, Coppendale v. 
and on the 4th was charged in execution: on the 17th of — 4 
June a fiert facias iſſued againſt him to the defendant the ſhe- | 
riff, who on the 26th levied the money: on the 5th of · Fuly 
the commiſſion was taken out on the act of bankruptcy of 
lying in gaol two months, after which the ſheriff returned 
nulla bonn, and the return was adjudged to be good; for by 
the relation the property was in the aſſignees from the 2d of 


May. 


So where the defendants, who were ſheriffs of London, had Cooper v. Chit- 
ſeized the goods of the bankrupt, after an act of bankruptcy ty nd 
committed, but before a commiſſion had been ſued out: but DO 
before a ſale, a commiſſion had been ſued out, and an aſſign- 1 Black. Rep. 
ment made, notwithſtanding which the defendants fold them; 65. 

3 8. C. 


they were held to be liable in trover. . 


Or the action may be maintained againſt the plaintiff who gun v Paker, - 
ſued out the execution as well as againſt the ſheriff, if he can à Stra. 996. 

be proved a party to the converſion by giving bond to ſecure | 
the ſheriff, and fo making the act his own. : 5 

| But to this there are two exceptions. 


1. Where 


y rr . —— —— os bog oe — Ws 2 Rc — — — »» 
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Anudley v. Hu- 1, Where an extent iſſued on a flatzrte, and the tomiſor be. 
_ 148. came bankrupt after the execution of the extent, but before 

we Car. 148. the liberate; in trover by the aflignees againft the defendant 
who had got poſſeſſion under the liberate, the court held, 
That the property was diveſted out of the bankrupt by the 
extent, and that the goods were therefore not aſſignable. 
Note, The extent was of the 21ſt of Ofober, the act of 
bankruptcy. was on the 3d of November, the liberate was ſued 
out on the 6th, and the commiſſion iflued the 8th of the fame 


1 Ad. 26 2. The ſecond exception is in the cafe of the crown, for the 
| king is not bound by any of the ſtatutes of bankruptcy, he 
not being named in them; ſo that he is not affected by the 
relation, but only by the actual aſſignment, which changes 
the property. _ 

= 


As where the bankrupt was indebted to the king, as colleftor 


_ 1 8 8 of the land-tax for the precin of Aldgate, and the commiſ- 
2 Stra. 978. 11 


oners of the land- tax iſſued their warrant and ſeized his effects 
after an att of bankruptcy committed; but the goods were not 
taken away till after the affignment under the commiſſion; it 
was held, That the goods being in the hands of the crown 
from the time of the — were not affected by the act of 
bankruptcy which preceded it. "EO gee 


Rexv.Crump& So where one Edward Lewis was indebted to the wag by 
Hanbury. bond, dated the 3d of March 19 Car. 2. an extent iſſued 
Parker's Rep. upon that bond teſted the ſame day with the date of the aſſign- 
1 ment under a commiſſion of bankruptcy againſt Lewis; when it 
was held, That the extent ſhould be preferred. 8 


Stracey v. But where it is enacted by ſtatute 8 Aun c. 19. © That 
Hulſe. C4 gl} candles, and all the materials for making them, ſhould 
_—_ F. b be ſubject? to the debts and duties to the crown, and all penal- 
ler &. « ties, and forfeitures for the ſame;” it was adjudged, That 
Attorney Gene- where a candle-maker was in debt for the ſingle duties, and 
ral S. became a bankrupt, and after the aſſignment was convicted in 
8. F. te double duties, that this was a lien on the candles, utenſils, 
&c. in the hands of the aſſignees, and might be taken from 
them under the ſtatute, notwithfanding the aſſignment; for the 
aſſignees are the repreſentatives of the banktupt, and they are 

liable to every equity that would affect him. : 


Rex v. Mann. Therefore where an extent iſſues, it ſhall always be tſted ; 
2 Stra. 729. of the true day it iſſues, and ſhall not be . ante-dated ſo as to 
ouoer- reach any meſne aſſignments. 85 


How far the crown is entitled to a preference by extent | 
againſt a ſubject, depends upon ſtatute 33 H. 8. c. 39. by * 
3 it 


, 
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it is enacted, That if any ſuit 1 commenced or taken, 


«or proceſs awarded 2 the king, that the king's ſuit ſhall _ 

4 be preferred, and that he ſhall have the firit execution 
againſt any perſon for his debts, /p always the king's. 

1 ſor. be taken and commenced, or proceſs awarded for the faid 

« debt at the futt Yi the "ts Pons j 2 e for the nw | 

« ather perſon.” 5 


Vader his ature it la been held, no 1 


« That if execution upon Hl iſſues ant 2 | 
goods of the king eke e „„ 
« tht thoſe goods canot be taken in. 1 „ 


As. in this caſe, where. the plaintiff 3 in Egg. Term, x: . 
Gre. 3. recovered a judgment in the King's Bench againſt Sumner. 
one Thomas Cann, 1 the 10th of 2 out be fa. CP aer. 
a warrant of which was on the 18th delivered to an officer Mie OR Day- 


of the ſheriff of Surry, who on the Tame day took the Ae rell. 


in execution: on the 24th of April an extent iſſued, and was 4 Term Rep. 


delivered to the ſheriff before ſale at the plaintiff's execution, 43. P. 
and the ſheriff returned nulla bona on the plaintiff 's writ: on 
an action being brought for the falſe return, the court held, 


| That by taking the goods under the plaintiff's execution that 
[they were bound, and the extent could not prevail. 1 


3. How far in the caſe of partners the acts of one ſhall 
be affected by the bankruptcy of the other in the diſpoſal of 


the Wen effeQs, vid. Fox v. by; 25 ah 597 


2. OF TROVER WITH REF ERENCE To THE | 


PERSON . 


Under this head I ſhall cohfiden; ft, By whom this ae- 
tien may be maintained: 2d, e e whom it lies. l 


I, BY, WHOM TROVER MAY BE MAINTAINED. 


1. “ Poſſe Hon alone gives a ſufficient title to maintain 2 . 


4 action againſt all perſons, except againſt the owner,” 


# TN as will maintain this action againſt any perſon who 


As where a perſon finds any thing; this gives high ſuch a Armorie v. 


Delamirie. 
1 Stra. 50 
it from him, except the rightful owner. I 


80 where Sir — Palmer, ſeiſed of 2 e ſold 660 Baſſet v. «Mays 


cords of the timber of it to one Cornferd and his aſſigns, to nard. 
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pe taken by the a nent of Sir Thomas Pantr i nina und C 
affipned his right to The Fk Sir Thomas uſter wurd (old 
[4000 cord of timber of the fame wood to the defendant, to b. 
talen ut the definllant's eleftion; the 600 cord of wood was 
marked out by Sir Thomay to the plaintiff, who cut ity and 
the Jefendant ook it away; on Which the plaintiff brought 
trover and recovered, for though the defendant had a right 
of 4000 cord of wood to be taken in any — 5 the wood, yet 
5 the plaintiff having cut, and got pole poſſelſion $a had 
a thereby a good and bulhcignt 1 ute. 


_ Rackhamyv. _ So where the ntiff, chai A wy 1 

Jeſſup & al. cut ſix load of A 9, which ning right and the defendant 

— denying the plaintiff's right, had taken and carried them away, 

5 the plamtiff recovered in trover for them; for though the 

. Tight of common might be doubtful, Ne cou having poſſeſſion 

obtained a L property in Wen, d we maintain 
an action againſt a ſtranger. | | 


0 « But pege hon is nt necyſry to maintain win che- 


Lord Ciffien's * For where i in ejectment for a mine, it was offered in eu. 

caſe. Mich. dence in proof of poſſeſſion, that the leſſor of the plaintiff 

Bill. N. P. 33. had had a verdict in trover for a parcel of lead dug out of 

©. the mine, it was held not to be ſufficient proof of Polictſion, 
as trover might be maintained without polleſion. 


For a right of poſſeſſion i is faffcient.” | 


| —_— v. 4 ws A. being indebted $6 the plaintiff, a the de- 
1 Bud. 68. fendant to A. and. it was agreed between them that the de- 

| fendant ſhould deliver goods to the plaintiff" in ſatisfaction 
| of 4's debt, the defendant did not do ſo, but converted them 

to his own uſe; it was held, That the plaintiff might main- 


tain trover, though he never had bad paſeſſion of the gm 


e But to ſupport this action, my in the plaintiff i is 
_ 3 neceflary.” 


Colſton . For where the plaintiff had ordered a radefmant fo ſand goods 
Woolſton, by an hoyman, and the tradeſman ſent the goods by a porter to 
L 33 the houſe where the hoyman reſided when in town ; but he 
8. Hall, not being there, the porter left the goods with the landlord of 
Bull . P. 35. the houſe, and the goods were loſt; it was held, That the 

plaintiff could not have trover for the goods; for the property 
. veſted in him for want of delivery, but ſtill remained in 
ſman: 2 gh it had been otherwiſe, had the deli- 


| re been to the ſervant of nn or one _— | 


7 
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him to receive goods; for a delivery to them wok ny 
ited the property in the plaintiff, te n 14. 


80 here the plaimifr had exchanged an horſe wich the 46. Pow | 
| fendant, and given pollcihon of it, it was held; That though Wel 8 a | 
the exchange might have been unfair in the warranty, yet a, *. 
that trover would not lie for it, for the nem tuas gone out 


of the Jon by the —— 


| Fo where 83 were anda in the PF * oſs E a 
claimed as forfeited, it was adjudged, That the property was Sir The, 
thereby ſo altered, that er treſpaſs nor trover would lie * 336. 
againſt the perſon who had ſeized them. 2 f 


« Bat 4 pardl gift af Bode, without fome nf Gl 
« very, will not transfer a property,” 6 95958 


For where the plaintiff s inteſtate lodpes at. the Auen smith v. Smith, 
houſe; and had furniture and plate there, and was proved to 2 Stra. 955. 
have ſaid, that whatever he brought into thoſe lodgings he 
would never take away, but give to the defendant's wife: 
and now upon trover for theſe things, it was ruled at N. 

Prius by the Ch. Juſtice, That a parol gift without ſome act 

of delivery, would not alter the property, and that fuch an 

at was.neceſlary to eſtabliſh a donatio mortis cauſa. It then 
became a queſtion if there had been any delivery; and to 
prove one, the defendant ſhewed, that the inteſtate when he 

Jeft town, uſed to leave the key of his rooms with the de- 
fendant; and this was ruled to be ſufficient, and the defendant 
had a verdict. | 


-—- 


1. „ But an abſolute An is not neceſſary, as «pero 
« having a ſpecial gala may maintain the action. f 


As where the goods are ſeized by tht ſheriff under fe 4 the Wilbraham v. 
ſheriff may maintain this action againſt any perſon for taking Snow- 


and converting them to his own uſe. L . 


80 4 carrier "ai maintain trover for goods 3 1 Mod. 31. 
| p him to Sms ich have been taken out of his \ polles 


80 k if. an houſe let for 3 years be blown Jn, the lefſee may * Powell © 
have trover for the timber, though the N be in the re- Middl. Circ. 
verfioner. Bull. N. T. 53. 


80 the lord . ck or wreck, Sir W 5 
| before the = day expired have trover for. it eck fi Wes 


alk: MSS. 
1 for he has a poſſeſſion that may e- N N. P. 33. 


P p.2 
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Elizabeth 3. It was formerly the opinion, That executors could ot 
N maintain this 24 (Savill, 133.) 3 but it is now ſettled that 
2 have this action for @ conver/ion gods 1 * 
label Counteſs they may have of goods in the life 
of Rutland. time" of their teflators, by the equity of ſtatute 4 Ed. 3, az 
Cro. Eliz. 377. well as'for a converſion in their own times. 


- Under this head it has been reſolved, _ ' 


Tremling v. 1. That if the wife it executrix, the huſband may join in 
| Td the action; or the poſſeſſion of the wife as executrix, is the 
Style 43. poſſeſfon of the huſband, and the damages recovered may 


1 * 


ne 2. If the huſband deviſes mo" jewels, or ſuch things as 

v. Sir Archi- are - paraphernalia to the wife, ſhe cannot hold them; but 

_ 28 they are recoverable by the huſband's executor from her. 

pang 146. But if the huſband dies inteſtate, or by will does not diſpoſe of 
2 the jewels, &c. ſhę ſhall have them. 


Long v. Hebb. 4. An adminiſtrator may maintain this action for the taking 

Per Rolle, of the goods of the inteſtate by one before the letters of adni- 

Ch Jo niſtration granted; for the letters of adminiſtration relate te 
34" the death of the inteſtate. 365 ee 


1 c So he may for a taking in the life-time of the teffater. 
| Under this head it has been decided, 


1. That an executor de ſon tort is liable to this action at the 
ſuit of the adminiſtrator. .. | 


Anon. And though in ſuch action it appeared that the goods for 
s Vent. 349- which the action was brought had been taken in execution, 
| upon a judgment obtained againſt the defendant as executor 
de ſen tert by a creditor of the inteſtate, yet it was held to be 
no diſcharge; for men ſhould be diſcouraged from meddling 
with inteſtate eſtates : though this had been a good diſcharge 

 againfl another creditor who ſued him in the ſame right. 


Wilſon v. 2. If an adminiſtration has been granted to any perſon, 
Packman, and the adminiſtration is afterwards repealed, and adminiſtra- 
Moor, 3 6. tion granted to another, the firſt adminiſtrator ſhall not be 
| 5 10 liable in this action for the goods which he diſpoſed of; but all 
459-%** diſpoſitions by him made ſhall be valid. at 


Whitehall rf. 3. It was held by two juſtices in this caſe againſt Halt, 
dare. That where a perſon, before auminiſtration granted to him, 
1 walz 295 permitted a perſon to take the goods of the inteſtate, that 
| : 62-279 this aſſent ſhoyld bar him in an action of trover for theſe 
G 3 ö | 
goods brought after adminiſtration granted. . 
| „ 5. Baren 


* * 
- Cs " 
4 * — 
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g. Baron and feme may join in this action, for goods which Blackborn 
were the property of the wife before marriage, and which 2 3 
s came to the hands of the defendant before marriage, 2 Lev. 1e). 
tough * have been converted after; for though the con- 1 Vent. 260. - 
yerſion is the ground of the action, and therefore the huſband + 
may ſue alone, yet the inception of the cauſe of action wass 
in the wife, by the trover before marriage. 


2. AGAINST WHOM THIS ACTION MAY BE MAIN- | 
| TAINED. f 


1. « The owner of goods may maintain trover for them 
« apainſt any perſon into whoſe hands Gy may have fallen, 
« though the perſon in whoſe poſſeſſion they are found may 
have honeſtly obtained it, provided it was not by ſale in 
4 market overt, or by other fair transfer.” - d 
As where the plaintiff % jewels ſealed up with his banker plartop v. 
fir ſafe cuſtody only, and 2 1 K. the ſeal and — | 
pawned the jewels to the defendant, the plaintiff brought 1 Wilf. 8. 
trover for them, when it was adjudged. 1. That the banker 3 . 187. 
being a mere bailee for ſafe cuſtody, had no authority to 
open the bag; and by ſo doing was a treſpaſſer, 2d. That 
the defendant could obtain no property in the jewels, except 
by a fale in market overt. 3d. That Ae wp no ſale in 
market overt, and therefore that the property ſtill remained in 
the owner (the plaintiff) who might therefore well maintain 
this action to recoyer them, 3 ; 
do verre the plaintiff gave lottery- tickets to a goldſmith Ford v. 

to recejye the money for him, and the goldſmith having before Hopkins, 
given to the defendant a note to deliver 4 you ſo many lottery- Salk. 283, 
| Werz delivered to him the tickets he had received from the 
plaintiff: it was adjudged, That this was not ſuch a transfer 
5 changed the property, but that the plaintiff might main- 
tan troyer for them, . 


So where in trover for a horſe, it appeared that he had been Gibbs's caſe. 
ſtolen from the plaintiff by one P. who h:& ſold him to the 1 Leon. 18. 
defendant under the name of Ly/ter, in market overt, and the 
aſſumed name of Ly/ter was entered in the toll-book, it was 
ahudged- by the court, That this being by @ falſe name, was 
not ſuch a ſale as ſhould alter the property. 1 


Rut where there has been a fair and regular transfer of 
s the thing in queſtion, this action will not lic,” 15 


* . z "4 n . 5 * ; 
* Y 5 * 


Elo. 
Anon. 
I Salk. 126, 


Tinkler v. 
Poole. 


33 WI 146. 
5 Burr. 2657. 
8 C 


Chapman v. 
Lamb. 


2 Stra. 943- 


6, ﬆ uſe of the maſter.” _ 


Perkins Af. of For where Hughes the bankrupt, was poſſeſſed of the goods 
for which the action was brouzht on the 22d of September, 

on which day he became a bankrupt: on the 23d of September 
the defendant Smith, who was ſervant and rider to Mr. Gar- 


Hughes v. 
Smith. 
F Will. 328. 


action of trover is the diſpoſal and converſion of the goods 


| Roſs. Johnſon As whe-e trover was brought againſt the defendants as 


and Dawſon. 
5 Burr. 2825. 


— 
» 


ant; it was held, That Tough A. might have trover againſt 


the goods are lodged in his majefly « fores and ſo are not con- 


went to his ſhop to get the money, which was ſhut up; but 


the converſion —_ to the maſter's uſe; but per Cur. The 


TROVER. 
| As where a bank. bil, payuble to { of bearet, was loft by 
A. and found by a ſtranger, who transferred it to the defend. 


the ſtranger, - yet that it would not lie againſt the defendant, 


Vide 


2. M When the taking of the goods has been tortious, an actual 
te converſion to the party's own uſe is not neceſſary to maintain 
cc this action.“ 5 8 "BE 


As in the caſe of goods ſeized by cuſtomhouſe-officers which 
are act liable to duties, as the wearing apparel and neceſſaries 
of patſengers on board ſhips; for theſe trover will lie againſt 
the cuſtomhouſe-officers who may have ſeized them, though 


ler v. Race, ante, fol. 3% 


verted to the uſe of the defendant, the officer. 
tc So trover will lie againſt @ foruant for goods which he has 
cc wrongfully obtained, though they have been converted to the 


raway, to whom the bankrupt was conſiderably indebted, 


the bankrupt delivered to him the goods in queſtion, and he 
gave a receipt for them in his maſter's name, and fold them 
r his uſe: it was objected, That the action would not lie, 


int is, Whether the defendant is not a wrong-doer, if he 
is, no authority he could derive from his maſter could excuſe 
him? The bankrupt had no right to deliver need wwe to 
Smith, aor Smith to diſpoſe of them; and the giſt of the 


of another wrongfully, 


e But where the taking has not been tortjous, there muſt be 
te ſome evidence of a converſion.” | | ; 


wharfingers, to whom certain goods of the plaintiff had bern 
delivered, and which they had not delivered to the owner. 
The goods were loſt or ſtolen out of the defendants poſ- 
ſeſſion. The plaintiff, before the commencement of the 
action, demanded the goods. and tendered the wharfage; 
the goods not þcing delivered, he brought this action 


for 


* 


 TROVER = 


for them. when it was held, That for goods ſtolen or Joſt,out 
of pon ON Folie, this action would not lie; fo 
to maintain trover an injurious converſion ought to be proved, 
and that 4 bare non- delivery was not ſufficient, as this might 
have been a mere omiſſion, for which the remedy ſhould be 
an action on the caſe, not trover, which ſuppoſes an actual 
« But if one man is intruſted with the goods of another, 55 
e and puis them. into the paſſeſſion of a third perſon, contrary to : 
« orders, it is a converſion 5 and trover may be maintained for 
« them.“ | | f 


As where the plaintiff was owner of goods on board the Syeds v. Hay. 

defendam's veſſel, then lying in the Thames, and he directed 4 Term Rep. 
the. deftndant nat to land the goods at the wharf at which th * 
veſſel lay: the defendant promiſed not to do ſo, but afterward 
apprehending that the wharfinger had a lien for his fees on the 

goods, becauſe the veſſel was unloaded at the wharf, he deli- 
vered the goods to the wharfinger, who was ready to deliver 
them on payment of the fees, It was objected that the action 
ſhould be caſe for miſdelivery, and that trover would not lie, | = 
as the plaintiff's. right to the goods was not denied; but it e 
was adjudged, That though the right was ſo admitted, that a 
charge was brought on the plaintiff for the fees; and that the : 
goods being delivered againſt the owner's orders, and no right - 
being ſhewa to the wharfage as ſet up, that it was a converſion, ; 
and the action maintainable. ; ; 


It is not neceſſary to ſupport this action that the owner 
* ſhould be abſolutely deprived of his goods by the converſion | 
« of him who has had poſſeſſion of them; for damages are 
“ recoverable in this action for any partial converſion or uſer 
« of the goods of another by the owner, after he has reco- 
« yered poſſeſſion of them.” 


As where a carrier took part of the liquor. out of a veſſel Richardſon v. 
which he was ons to carry, and filled it up with water; Atkinſon. 
it was adjudged to be a converſion of the whole, and the * Stra. 576- 


plaintiff recovered accordingly. 


Ss if a man takes my horſe and rides him, and afterwards Per Popham. 
delivers him to me, yet I may maintain trover againſt him; Goldib. 155. 
for the riding is a converſion, and the redelivery will only go . 
in mitigation of damages. | Do 

4. © Wherever the law has given a lien upon any r or 
other things of value, there the retaining of them not 
ſubject the perſon to an action of trover.” 


1 This 


” we TROVER. 


Fer Lord. 1. This doctrine in favour of liens, the courts of late 
| _—_ years haye much leaned to, for the convenience of trade; 
| allowing it, firſt, Where there is an expreſs contract to that 
ea; and, ſecondly, Where it is implied, either from the 
uſage of the trade or the manner of dealing between the parties; 


- War v. As, 1. A aftor has a lien upon goods conſigned to him, 
Wilcox. not merely for what is due for thoſe goods, but for the ha- 
2 Burr. 936. lance of a general account, and for which he may retain them. 


Drink water v. So he has a lien on the money in the hands of the 


Cowp. 251. buyer. 


Fexcraftv. And though in this caſe, goods had been conſigned to x 
3 flactor by a trader, and the factor knew the trader was in inſol- 
uxr. 932. . to . 

1 Black. vent circumſtances, but he, nevertheleſs, advanced him money 
293. on the credit of the goods, it was adjudged, That he was 

entitled to a lien againſt them for the money he had advanced, 

_ ſhould hold them againſt the aſſignees of the con- 


2. In the caſe of manufacturers, the lien which they 
« have againſt the goods entruſted to them to manufacture, 
c is not a general one, but confined to the 'work done 15 
the goods themſelves, unleſs expreſs uſage of the trade is 
4 proved to the contrary.” | 


| As where the bankrupt was a flour- factor, and had em- 
Ockenden. ployed the petitioner, who was a miller; and he having al- 
x Atk. 235- ways a large quantity of corn in his hands, and a great num- 
| ber of ſacks, had, relying on theſe as a ſecurity, truſted the 
| bankrupt very largely; and when he became bankrupt, he 
| owed to the petitioner 286/, for grinding done before, 
and 161. for grinding corn then in hands, which corn and 
the ſacks the petitioner inſiſted upon holding for his debt. 
But Lord Hardwicke held, That as the petitioner had ſhewn 
no general cuſtom for a lien, that it only depended on the 
| bailment proceeding from a delivery of goods for a particular 
_ purpoſe, which ould wot be extend: beyond the work done to the 
goods themſelves. 8 185 „ 


Green v. So that a manufacturer who takes in goods for a particular 
Farmer. purpoſe (as to dye them) has a lien on them, for the work done 
1 Burr, 2214. to the goods themſelves; but cannot retain them for any other de- 
mand againſt the 83 the goadt, was held by the court of 
King's Bench in this caſe. | | f 


But the age of trade will create a general lien.” 


Ex parte Deeze, As where it was proved to be the way, for e eu to 
x Atk..237, lend money to clothiers, and the clothes left to be packed 
2 x3 were confidered as a pledge, not only for the packing, but 
Mathews. | 5 y | or 
Pre. Chance. 
580. S. P. 


TROVER. 


or the lan of the money likewiſe; and how the * whe 
was 2 clothier, having borrowed money on a note of hand 
from the petitioner, who was a packer, but at a time when he 
had no dealings with him, and the bankrupt having afterwards 
ſent him cloth to pack, it was held, That he might retain the 


cloth for the debt, as well as for the price of packing. 


| 6 Inks. cole of. Gomes from the na 
| « we of the tranſaction, creates 2 of l er, 


And where a teſtator had 8 a ſum of money upon Dee v. 
jewels, and afterwards borrowed three other ſeveral ſums, for — | 
each of whica he gave his note, without taking any notice on e. Chanc, 
the jewels, it was determined, That the borrower's execu- —_— 692. 
tors ſhould not redeem the jewels without paying the money S. CO. 
due on the notes; for it muſt be ms that the pawnee nnn 
truſted to the pledge he had in his hands, by the money being : 
lent ſubſequent to the pawning, which excluded the preſump- 
tion of any truft to the perſon : but if the loan had been * 
do the pawningy there had been yo len. 75 | 


« But though the a of pawning creates a "2 in e | 
« of the pawnee, yet it cannot give him a greater intereſt . 
« in the wing pawned than the pawner bim F had.“ 


Therefore where a tenant for life r plats pawned i it to @ Hoarey Paker 
pawnbroker, and died, it was adjudged, That though the 2 Term Rep, 
pawabroker had no notice of the p __ the perſon pawning 376. „ 2 
bad in the thing, that he could have ee e | 

againſt him in remainder, 


4. If a bn: is eee 0 he has no lien Ex parte Shank. 
againſt — — of the ſhip for the af. A done to her: 1 Atk. 234. 
though for repairs done — Py the maſter may hypothecate 
the ip herſelf, 

80 noliher has the maſter any lien on _ ſhip for any money Wilkins v. 
expended by him in repairs on her in England, or for money Carmichael, 
que for his on 27 for ſuch e are e per- Pougl. 97. 


« But where a ants ſaves goods out of a ſhip wala] is 
„in danger, he ſhall have a lien on the goods for ſalvage.” 


As where the ſhip took fire, and the defendants, at the Hartfort v. 
hazard of their lives, ſaved the goods, it was held by chief Jones. 
Juſtice Halt, That in troyer for the goods, the defendants 10 Rayms | 
RY, 5 might þ 


-'TROVER. 
t ive in evidence that th detained them till | 
hefnge. . ous 


Robinſon v. 5. rr 
* 0 with him till he is paid for his keeping; for as he is by law 
> alles Rep: compellable to receive a gueſt and his horſe, ſo he ſhall have 
449- this remedy. And though in this caſe the horſe had been 
eee to the inn by a ſtranger, without the owner's know. 

e, and was afterwards claimed by the owner, yet it was 
— That the innkeeper might notwithſtanding keep the 
kf till paid; for fo by pretended ignorance that his horſe 
was ſent to an inn, might the owner defraud 1 8 


| T 


So that to give this right of retainer, it is not 8 


Grindftone, —— that — owner fhoald be a gueſt; for merely leavin 
k. 385. his ho — — 


een 5 


Jones v. Pearle. But this power of retaining is bay zubils the horſs remains 
x Stra — ad in the innkeeper”s poſſeſſion; for if he ſuffers the horſe to be 
_— taken away, and the horſe is brought again to his inn, he 
2 Brownl. 254. MART Wo: "pn tiny rr e 


PerLd Kenyon. And this privilege. of retainer is confined to innkeepers; 
Hunter x... for a livery ftable-heeper has 1 ES an 
Si. Mey. 22 borſe for his keeping; for it is allowed to innk 3 
G. * of their being obliged to receiv 

ä 2 
N rſes; but that is not the caſe of livery keepers _ 
— contract. 5 


mn So the innkeeper — entopt in Lode, 
- I Ss. $57- where, by the cuſtom, he may ſell the horſe for his keeping; 

and therefore, in this caſe where: a carrier had been in debt 
to an innkeeper at Glaſtenbury for the keeping of his horſes, 
and he ſeized and fold three of wy mere e the carrier 
recovered in this action. 


| Mobs v. So by the cuſtoms of at te e 1 been an 
Townſend. inn eats out the price of his head, the innkeeper may have 
3 a reaſonable appraiſement of his value made by four of his 

neighbours, and tale him as his own, according to that cr 
don, for his debt. | 


| Skinner V- . 6. So a carrier „may detain goods entruſted | to him 60 CAT Ys 
„ till he is * for their carriage. | | 
3 Manf. | Wi An attorney has a lien _— the papers, oe. 4 his 
_ Za « client, and may retain 2 till paid his bill of coſts.” 
2 


But where a clerk in court advanced money to a ſolicitor to Grey v. 
carry on a cauſe, it was 2 That he could not detain . 4 
the client's papers as a pledge for the money advanced by 14. 
him to the yy but! ould have money to the ſolicige | 


| 8. « But this right of lien FOUR 8 for the benefit of 
« trade, it ſhall be confined i in its operation 10 that only.” 


| Therefore where dis entail he cen os tone ES 5 


ture with the defendant, and agreed to pay him 1 ad. per week Allen. 
for each cow, and gr Eun», the es ſold e the Cro. Care 271. 
plaintiff, it was adjudged, That the defendant could not juf- 
1 the detaining them for their keeping, but was put to his 
on againſt the firſt owner. | | 


So Abe an appearance in the Ligton i Cu. | 


hundred court; after an appearance, the perſon who took we bal, 2 
horſe cannot Juſtify detaining him till paid for his keeping. 45. 


So where 4. purchaſed an intereſt. in aleafe, and the writ- Anon. 
ings. were left in the hands of an attorney to draw an affign- 1 Lord Raym. 
ment, which he did, and it was executed; it was held, That 7% 
he could not refuſe to deliver i it up to A. til paid for it. 


So where the et pale Sep te matt 


for a parcel of goods, the property of the plaintiff, whit TG 


had come home in the ſame ſhip with other goods of the de- 


fendant's, it was held, That h ſhould not retain the goods 


till paid what he had advanced for the duty, for he might have 
** action for the t :.- 


So where in trover for a dog, the defendant juſtified the Binſtead v. 
detaining him, on the ground that the dog had ftrayed. caſu- Buck. 4 
ally to his houſe, where he had kept him twenty weeks, and —_ ** 
demanded the expence of his keeping: on a caſe made, Whe- 

ther the refuſal amounted to a converſion? the defendant's . 

counſel declined to argue it; ſo the peſtea was ordered to the 


| plaintiff, 


« And: i in IE no perſon Cc: can in any caſe retain where 
there is a ſpecial agreement to 588 for then the other 1 is 
* perſonally liable,” 


For where the Aaken he, who was a farrier, ab to Brenan v. 
cure the plaintiff's mare for a certain ſum, he performed the Currine. - 
eure, and then refuſed to deliver her up till paid for her keep- Saver Rep. 224, 
* ans cure; the FRO ds trover for the mare; | 


when 


— 


TROVER. 


| - when it was adjudged, That having mad: an agreement for a 
certain ſum, that he muſt ſue on the agreement; and had no 
right to retain the mare till he was paidePP. 


* 
n * 


| + 


Mead v. 5. Trover will lie agai ink the maſter for goods bib were 
3 delivered to the ſervant. 4 | * 


Jenes v Hart. But in ſuch caſe it is not ſufficient that the goods were de- 
pay yep" livered to the ſervant, unleſs it appears that the goods came ts 
721. SC. the hands of the maſter, ot unleſs the ſervant was uſually em- 
| Ployed by the maſter to receive the goods in the way of the maſter's 

trade: As in this caſe, which was of a pawn. delivered to a 
pawnbroker's ſervant, and which being loſt, the payner re- 


covered in trover againſt the maſter, 
Perkinsy. o trover will lie againſt the ſervant himſelf for diſpoſing 
Smith. of the goods of another perſon, though 0 d maſter's uſe 


* 


2 Will. 328. and that whether he had authority from his maſter to do ſo ar 


Bae 6. Ono tenant in common, fit se or partner, cannot 
Pg have trover againſt his companion; for the poſſeſſion of one 


Holliday v. Therefore where the plaintiff was 2 member of an ami- 

Camſell. cable ſociety, and kept the box containing the ſubſcription, 

_ r defendant who was alſo a member took away, it was 

. . held, That they were tenants in common of the box, and fo 
L ee : 

that one could not maintain trover againſt the other, 


« But this is only in caſes where. the is equal ; ſo 
cc that the poſſeſſion of the one is the poſſeſſion of the other.” 


Weft v. Pal.. For where there were two tenants in common of lands, 

3 che one in fee, the other for years, and the tenant in fee cut 

—— f Jl trees, which the tenant for years converted to his own uſe; 

Bull. N. P. 35. it was held, That the other might have trover for them, for 
| they belonged entirely to the inheritance. aa 1} 5 


©». Lite. « go if one tenant in-common deſtroys the thing held in 
200. a. % common, the other may have trover againſt him for it, for 
« that is a total converſion to. his own uſe of what he had 


« only a part.” 


| Parnardifieny. As where one part-owner of a ſhip took her and ſent her 
* < :pman& on a voyage to the t Jndies, where ſhe was loſt, and the 
Hil 5 Geo. 3. Other owners having brought an action for it, Lord King leſt 
Ball N. P. 34. it to the jury, Whether, they being tenants in common 4 

7 | 5 e 


jury found accordingly, and the plaintiff recovered. 


rr i 


Hut otherwiſe in the caſe of partners in trade, each has a Fox v.Hanbury, 
| power ſingly to diſpoſe of the whole partnerſhip- effects, and Cowp. 445 .” 
eyen if one of the partners becomes a bankrupt, yet ever 
act of the ſolvent partner without knowledge of the act , 
bankruptcy, as in making conlignments or ſales of goods, 
&c. if done bona fide and without fraud, is good, fo that the 1 
afſignees of the bankrupt partner cannot recover by this actiocn 
the goods fo diſpoſed of by the other; neither, if the ſolvent 
xrtner afterwards becomes himſelf a bankrupt, can the aſ- 
fignees under the — commiſſion againſt both, maintain 
trover againſt the bona fide vendee or conſignee of the part- 
7. Trover will not lie againſt executors or admini/trators for Hambly v.' 
a trover and converſion of goods by their teſtators or inteſ- Trott 
tates; for it is founded on a tort; and actions founded on Cowp. 475. 
torts committed by the teſtator or inteſtate, cannot lie againſt 
executors or adminiſtrators. bigs of © 


8. Trover will lie againſt baron and feme whenever the con- Marſt's cafe,” 
verſion has been by the wife before coverture, or by herſelf 1 Leon. 314. 


after coverture; for it being a tort by her, ſhe ſhall be joined Owen 48. 

with her huſband in the A. . 328 
. | | ORs Yelv. 162 
Sir W. Jones, 


3. OF THE PLEADINGS AND EVIDENCE IN 43: 
5 TI A 


I. OF THE PLEADINGS ON THE PART OF THE 
| PLAINTIFÞP., | 


1. In trover the converſion is the giſt of the action, and the 1 Danv. Abr. 
manner in which the goods came to the defendant's hands is 3 
but inducement; the plaintiff may therefore declare upon a Bull. N. P. 33. 
devenerunt ad manus generally, or ſpecially per inventionem * 

(even though in fact the defendant came to them by delivery) 
ar that the defendant fraudulently obtained them (as by win- 
ning them at cards from the plaintiff's wife); and this being 
inducement, need not be proved: but it is ſufficient to prove 
property in the plaintiff, the poſſeſſion of and converſion by 
the defendant. + OK | | 


2. It was formerly uſual to tie up the plaintiff to great Bottomley v. 
ſtrictneſs, in ſpecifying in the declaration the nature, quality, Harritva. ... 
and quantity of the goods for which the action was brought; * Stra. 809. 
and numberleſs caſes in the old books, of arreſts of judgment 
in trover, turn upon that objection. But greater latitude is 

| | | 1 


TROV ER. 


now allowed: as a declaration for one parcel .of 
without ſetting out the exact quantity, 900 boen be be | 


youd: e, PRs OY ee 
| Therefore in trover for a debenture rain the df 


for a bend 

— ys ow th * on, he might 
not know the exact number or date: but if he does in his 
declaration ſet out the number or date, he ma/? prove it exaftly 
as laid, and the ſum is a farthing, er he hall be nonfuited. | * 


3. © The declaration in trover ſhould ſtate the time of the 
« converſion; and for want of alledging it, PRE fs 
cc this caſe arreſted.” 


But where the plaintiff. in his declaration under a fil laid 
the converſion on a day before the trover, and this was alledged 


Oro. Jac: os. „ veſt. of judgment, the court held, . nevertheleſs, that the 
IS nnen h 1 
to be voi 


Habbard's cafe. 4. So the declaration ſhould ſtate a place where the conver- 
4«d⁵, ſion was made, or the declaration will be ill mine 


want of a venue. 


„ Anon. But the want of a place is aided if the defendant pleads a 
- Glayt. 131. ſpecial plea, as a fale in market overt, viz. at 8. in Cm. 
Nett.; for then a venue is laid in the plea + but where the plea 
is fo, che proof of a ſale in another place in market overt will 

not ſupport the declaration. | 


Brown v. But though a time and place of qcaverſion muſt be alledged | 
—_ in the declaration, yet the action being arevr ed the conver- 
1 Rel. ſion may be laid here, and proved in Trelaud. 


| Godwin v. 5. The declaration in trover need not alledge the value of 
| N the goods, aliter in detinue, where the goods 1 are to 
Koll. REP. be recovered, or the value of them. | 


Nelthorp & ux. 6. In trover by baron and feme, it is bad to declare that the 
v. Anderſon. defendant converted the goods ad damnum ipſerum, for the pal- 
- Salk 114 fcflion of the wife is the poſſeſſion of the huſband, and 1o-is 
| | the property; the — therefore cannot be to the da- 
mage of the wife, but of the huſband only. - 


Berry v. Nevis. o for the fame b in trover againſt bare * fone 
3— the converſiog muſt be laid to the age aan and not 
| 10 


ga Gurl SIO ee fo Loon ee 


. In declaring in this action by en execator, it ſeems not Eliz. Counteſs 

to bo material that the declaration ſhould ſtate the time of the of Rutland v. 
converſion, whether in his own time or in that of his teſtator, f nf 

às the executor may in either caſe well ſupport the action. Cro. liz. 397% | 
So as an executor is poſſeſſed of his teſtator's goods, u de Rivers v. 

bonis propriis, he may declare in that manner, and yet that Godikirt. 

the converſion of them Was in 'retardationem executionis ta- Orb. Elis. 568. 


menti. 


8. In trover by ah @dminiftrator, he may declare generally Lacy 1, Smith. 
that adminiſtration was granted to him by 4. B. official of the Cro. Els. 192, 
biſhop of —, without ſaying that he was ordinary of tre 
place, or had the right of granting adminiſtrations. 


So an adminiſtrator may declare that he was poſſeſſed of Hudſon v. 
divers goods and chattels as of his own proper goods; and uu . 


ugh they were the teſtator's in fact, yet the declaration is 


N hy trover by an adminiftrator for rom taken and om—_ in Se 
the life-time of the inteſtate : evidence it appeared, that Sb 

the Jen had been _ in * life-time, but con- . 
verted after his death; and this evidence was held to maintain 

the declaration; for the time of uſing the rum lay in the 

breaſt of the defendant, who ought to Rave diſcloſed it by his 

_ plea; and the taking in the inteſtate's life-time and keeping it 

till his death, was ſufficient to maintain the declaration. 


2. OF THE EVIDENCE ON THE PART OF THE 
PLAINTIFF, 


I. © As this action equally lies where the tating has beer 
e tortiaus, or where the defendant has [awfully obtained poſer” 
em; 


« fron of the plainiiff's goods and afterwards converted them 
« ard A 41 of a converſion, ſeems in theſe two 


«caſes to be different. | e 


For where an a&ual taking of the goods in queſtion is given Bruep v. Roe. 

in evidence, that is ſufficient without ſhewing a dema and Rid. 304. | 

_ refuſal, for it is an actual converſion; but when defendant Elvey. M 
comes to the goods by finding, delivery, or bailment, for ex- Clayt. 112 


ample, there an actual demand and refuſal muſt be ſhewn in 
order to eſtabliſh a converſion, unleſs an actual converſion xx 
wi | | Sk et M | can 


— 


oo 


Wo: | 
Y 1 * 


\ 


- -TROVER. 


whe ed; in which caſe it is not neceſſary to prove 8 
ee eee i 


But in general, a demand and refalal is ſufficient ee 
ene | 


Though! it is not of itſelf a converſion; for if the 3 
". find only a ſpecial verdi&, vix. that there was a demand and 


e the on cannot adjudge it a converſion. | 


2 e Pater tad may be juſtifiable and lawful . 
« under particular circumſtances.” 


— 1 le ee finds my goods; ae and 

nge anſwers, that he knows not whether I am the true owner 
or not, and therefore refuſes to deliver them, this is not to be 
. .. as be 1 8 them for the 
muner. 


del kae eee cen has-s le lu ds dhe bedbep U- 
1 4 tioned, he may jawfully refuſe to deliver the things whea 
. till fatisfied to the amount of his lien.” „ae 


5 + Show; 16. ' As an innkeoper may refals tor deliver opp x 
HY n inn tll paid for his keeping, + 


8 Oe nd to Gaiver goods, till paid for the carriage; 
nf theſe refuſals being lawful, cannot amount to a.converſion. | 


5 « But a demand and [dy eee 
c of a refuſal; for if it appears that there has been no con- 
<« verſion in fact, this action will not lie.” 


Anon. As in trover againſt a carrier for goods, which apjiar a 
Ik. 655 Have been either bft or ſtolen, in ſuch caſe denial is no evidence 
Lon a ſupport the converſion neceſſary in this action, ſince the 
5 Burr. 2827. Contrary. is proved, though the carrier would be liable under 
" the cuſtom of the realm; but if this did not appear, or if the 
carrier had the in his werten when demanded, it had 
been good evidence of a converſion. Vid ri Johnſon 

and Dawſon, ante 580. S. P. 


pal * © r _s 
, - :, * P ts 


| 5 Mod: hy, So if the defendant had cut down the plaintiff 's trees, and 
3 left them on the ground, this could not ſupport a converſion, 
ſince it is plain that they were left in the plaintiff's " poſſeſſion. 


Way a.” A FRE) * fatisfa#tion for goods taken, Aint x refuſal, 
Cut. 122. was in this caſe adjudged to be ſufficient evidence of a col 
: verſion, though there was no demand of the goods them- 
ſelves. 75 
3˙ If 


» 
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If the plaintiff proves the goods to have been in his Blackham's caſe, 


inteſta i 
9 fuch evidence will not be concluſive againſt the 

plaintiff; for he may ſhew that he was married to J. S. and ſo 
entitled. | e 
4. In trover by a ſtranger for guodi aten at ſeq he muſt , tne. 154. 
ſhew, in order to ſupport this action, beſides a property in 

- himſelf, firſt, That his ſovereign was in amity with the king 

of England : fecondly, That his ſovereign was in amity with 

the ſovereign of the defendant; for if there was a war between 

them, then the capture would be legal. . | 


5. As to the evidence in actions under commiſſions of 
bankrupt, it has been decided, | 5 


1. That a man cannot be a witneſs to prove am ad3 of barks Ewens v. Gould, 
ruptcy committed by himſelf; but his confeſſion to a third per- pe. Hardwicke, 
fon, that he went out of the way to prevent being arreſted, or Rin K . 
to ſuch hke facts as are acts of ruptey, is admiffible evi- Bull. N. F. 4. 
dence. 404 1 Ca 5 ig 

So a verdict upon an iſſue directed out of chancery to Field v. Curtis. 
| which only one of the defendants was party, may be read 7 N 829 

againſt all to prove the time of the act of bankruptey. JEM 


80 no releaſe can make the dankrupt's wiſh a witneſs to Field v. Curti· 
prove an ad of bankruptcy committed by the huſband. 5 * Fi 


By ſtatute 5 Geo. 2. 30, 41. © The depoſitions of the 
„ witnels taken before the commicioners, as to the act of 
* bankruptey, &c. are upon petition to the chancellor directed 
4 to be recorded, which record ſhall be evidence of the feve- 
; al mattors contained therein, after the death of the wit- 


Under this ſtatute it was decided, on a queſtion reſpecting Janſon Aff. of 
the time when the bankrupt became ſo, that the depoſitions Burton v. Wil- 
o taken before the commiſſioners, and recorded purſuant to . 
the ſtatute, were good evidence to prove the preciſe time when OE. 
the aft of bankruptcy was committed; it being proved, that the 
witneſs who had proved the act of bankruptcy before the com- 
miſſianers, was dead. | e | 


2. « In proving the debt of the petitioning creditor, it muſt Per Puller Juſt. 1 


de done by the ſame evidence which would be required in Doug. 20 
an action againſt the bankrugt. e 


Therefore where the petitioning creditor's debt was money Abbot & Nt. 


due on a bond, and the evidence to prove it was, that the Afi. of Farr v. 


_ Plumb. 
Qq bankrupt Doug. 205. 


— 
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bankrupt had acknowledged to the witneſs that he was indebted 
to the - petitioning creditor the amount of the bond, but the ſub- 
 fſeribing witneſs was not produced, it was adjudged to be inſuf- 
ficient, and the plaintiffs were nonſuited : for proof by the 
28 witneſs is the only legal evidence in an action on 


3. In actions to recover any part of the bankrupt's 10 
4 perty; a creditor is clearly from intereſt an incompetent 


© witneſs.” | 
Granger v. But where, on a motion for a new, trial, on the ground 
Furlong. that a creditor who had proved a debt under the commiſſion 
2 Black had been admitted to prove the debt of the petitioning credi- 


Rep. 1273- tor at the trial, it appeared that he had fold his chance fre 
| cavering his debt to another perſon for leſs than five ſhillmgs 
in the pound, and had releaſed the aſſignees, and fo in fact had 
no intereſt, he was held to be a competent witneſs to ſupport 
the commiſſion. | i tige tit n Fa 


Ewens v. Gold. So the bankrupt cannot be a witneſs to ſwear property in 
Ld. Hardwicke. himſelf, or a debt due to himſelf, without a releaſe of his 
£5 N p. ,. ſhare of the ſurplus and the dividends: but he may prove pro- 
1 perty in or a debt due to another. 
Butler v. Cooke. _ For the rule is, That an uncertificated bankrupt may be a 
Cowp. 0 witneſs to diminiſh the fund which is to pay his creditors, by 
| proving the property out of himſelf, for ſo he ſwears again 
427405 his own intereſt ; but he cannot be a witneſs to prove property 
TO in himſelf without a releaſe, for that is to increaſe the fund, 
and ſo he is intereſted. Tz pa . 


Per Ld. Ke- - Therefore where a trader has been twice a bankrupt, in an 
Den. Action by the aſſignees under his ſecond commiſſion he is an 
1 incompetent witneſs, even with a releaſe, unleſs he has paid 
Weſtm. Sitt. fifteen ſhillings in the pound; for he is not merely intereſted in 

Hill. 30 Geo. 3. the ſurplus and dividends on that commiſſion, but has a farther 
| intereſt, viz, to diſcharge his future effects, which he does by 
- increaſing the fund of his ſecond commiſſion, as his future 
eftects are liable in caſe he does not pay fifteen ſhillings in the 
pound. This objection was taken by the Chief Juſtice him- 
(elf. at NF Pro: + + | YT . 


3. OF THE PLEADINGS ON THE PART OF THE 
„ | DEFENDANT. | 


D n It is ſaid by Juſtice Twiſden in this caſe, that there 
238 is no plea in trover but the general iſſue, and the ſpectral one 
Ic. 395. of a releaſe; for every plea in juſtification is tantamount. 1 
5 W-, 1 e e g ; | G | | a | 


/ 


— bet 
Bit however,  ruimberleſs ſpecial pleas allowed appear in | 
the books; and Lord Ch. Juſt. Holt, in Salk. 654, allows 

this one Ry to be of that deſcription, though he ſays, 

That it is the only good ſpecial plea in the books, vi. 


To trover for two pipes of wine, the defendant pleaded, Kenicot v. 
that ſo much is due to the king out of every twenty pipes of Bogan. 
wine imported for priſage, and for which he took the wine in Vel. 198. 
queſtion; this plea was held td be good. en i 


hut other ſpecial pleas. have been allowed, ; 


As where the defendant pleaded, that the plaintiff had had Lechmere v. 


judgment in treſpaſs againſt him for taking the ſame good; it Toplady. 
was ruled to be a good plea. | 0 Show. 146. 


go a recovery in trover for the ſame goods againſt J. 8 Browns. 
ms held to be a good plea. So if the trover had been againſt 390m 
the defendant, and the plaintiff had recovere t. | ng ro. Jace 23. 


w 


For where there is a recovery in trover, as the plaintiff is Adams v. 
ſuppoſed” to get damages to the value of the goods, they then Broughtoe: 7 
become the property of the defendant, ſo that the plaintiff in- . 297%. 
neither caſe has a property in the goods. 


4 Fo that it ſe@ns' that all theſe caſes of juſtification may de. 
given in evidence under the general iſſu - 


hae 


As where in trover for taking a gun, the defendant plead- Dane v. Walter, 
ed the general iſſue, and gave in evidence, that he was game- in Kent, 1682. 
keeper of the manor of B. and took the gun under tat. 22 W 
& 23 Cr. 2. it was held to be well; though as the act does 
not authorize the pleading the general iſſue, it would be other- 
wiſe in treſpaſs. Po e he” 


It will however be proper to mention ſome caſes of good 
juſtifications in this action, ſo as to enable defendants to avail 
themſelves of them for their defence, whether in the form of 
a plea, or as evidence under the general iſſue. 1-20 


1. As where the defendant to an action of trover for ten Culling 1. 
loads of derer, we. That he was tenant to the plain- Tuffnall. 
tiff, and had erected a barn on the premiſſes, znd put it upon Per Treby, | 

blocks and timbers lying upon the ground, but not fixed in IE INE: . 
it, and which it was the cuſtom of the country ſo to fix, and Bull. u. 34 

1 55 * | F 
carry away at the end of the leſſee's term,” it was held | 
| 2 a good juſtification; and the defendant had a ver- 


Qq2 = 80 


r Seine fend withe beibid; aok fer up by theft for 


4 


de ſeized and fold by the nest under 
againſt the leſſee who erected them. 


„ TE For though the ral rule of law is, That thi 
"To — end any removed, yet this has of —— 
admitted many exceptions, and many things are now allowed 
to be carried away, which could not formerly; as marble 
chimney- pieces, c. and ſtill mere, fixtures for the benefit 
of trade; as brewing veſſels, cyder mills, and ſuch like: this 
is as between landlord and tenant, and tenant for life or in 
tail, and the reverſioner; but the rule ftill holds as between 


heir and executor. | | 
Harvey v. But in this cafe, which was trover the executor againſ 
Harvey. the heir, the Chief Juſtice held, That hangings, tapefiry, and 
1 Sera. 1242. jan backs to chimmics, belonged to the executor; who reco- 
| veredaccordingly. : 
Hamilton . 2. In this caſe the defendant juſtified the detention of goods 
Daris. as wreck, the goods having been caſt on ſhore, and no animal 


$ Burt. 273% having eſcaped alive from the wreck, ſo that they belonged to 
the — the crown: but it was referer? That if by 
any marks, as the initials of the owner's nan on caſks, ex gr. 
or by any means the property can be traced and clearly made 
out, that ſuch goods ſhall not be deemed wreck, but belong 
ena owner, though nothing living has eſcaped from the 


Palmer v. 3. In trover for goods, the defendant juſtified, « That by 
Woolley, © preſcription, every ſhop in Londen ſhould be 2 market overt 
ns _ 454: for all wares fold there, and that the goods were ſo bought 
2c * there;” it was adjudged, That the cuſtom was too general 
and unteaſonable; for a fale is only good as in market, where s 
_ . thing is bought which ins to the trade of that ſbop, as 
plate at a filverſmith's, &c. but not if bought in a back-ſhop 
or place not open, or in a ſhop whofe trade is in goods or wares 


of a different nature from thoſe ſold. | 
Thompfony, 4, In trover for goods, and converſion of chem at P. is 
: lea N Com. Nottingham, the defendant juſtified “ That he re- 


Cro. Eliz, $04. covered againſt the plaintiff a debt of 20l. by bill in L. B. 


county of York, who at [Vatefield, in that county, feized and. 
delivered to him the goods in queſtion,” and fo juſtified the con- 
verſion; on demurrer, the plea was held w be ill, 58 


* 


6 
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the theriff cannot deliver the defendant's goods taken in execution, 
u the plaintiff in ſatisfaction uf his debt. 


5. The defendant in this cafe juſtified che taking of the gomerſil y. 

ods as bailiff of the king for a ai/irefs upon a plaint in curia Wyatt. 
nanerit, and ſelling them; this on demurfer was held to be . Joc 236. 
bad; for the goods taken upon a diftringas ſhould not be (old, | 
eſpecially in a court-baron, though it were the king's. 

5. * Therefore a plea in juſtification ſhould always ſhew a 
* complete title. TR | ERIE Al 

As where the plea was a juftification of the taking, as Davies's caſe. 
Waif; it was held that the plea ſhould fate that a felony was Cro. Eliz. 611. 
committed, and that the you were waived by the chief, or yy caſe, - 
it is bad. Brownlow v. Lambert, Cro. Eirz. 716. S. P, a: _— 


S 
. 
* 
- 


dio the plea in juſtification ſhould eicher traver/e the conver- Agars A Lifle. 
In, or confeſs and avoid it; for the converſion is the gift of t. 10. * 
the action, and it is not therefore ſufficient to juſtify the ta. 
ing oy. 


2. Another plea in this action is the fatute of Inmeations : 
3 to which it is enacted, « That actions of trover muſt be 
 « commenced within /i years after the caufe of action ac- 
' © cryed, by ſta, 21 ac. 1. c. 16. 5 


1. This ftatute begins to run from the time of the cone 
4 verfjen, for then the cauſe of action accrues” „ ; 
For where an executor left furniture of the teſtator's in Wertley Mon- 
the houſe by conſent of the heir, who uſed it, and afterwards tague v. Lord 
; refuſed to deliver it to the executor when demanded, the ex- poant® 
ecytor brought trover for it, and the heir pleaded the ſtatute 228 
of limitations; but per cur. the uſer by conſent and before | 
demanded was no converſion, and the refuſal, which is the 
8 1 of it, being within hx years, the action is not 
arred, | 1 | 


2. Where to a plea of the ſtatute of limitations, the plain- Coles v. Sibſye. - 
tiff replies chat the action was commenced before the fix years Style 278. 
expired, he ought to ſet out the 444 when the zorit was ſued 

qt; it is not ſufficient to fay chat he ſued it out gener#ly in 
Faſter term, or fo, 5 | . „ 


Aud by no fiction of law of reference to the firſt day of W 
term ſhall the plaintiff be barred of his action; but he hall by wing Pugh. 
 Umays bear liberty to aver the true time of ſuing out the writ, n 


3, If one joint- tenant brings trover againſt a ſtranger with- Brown v. 
Mt joining his companion, the defendant ſhould plead it in e 5 
N | | abatement; f Ref. 


596 LL  * 


abatement; and cannot take advantage of it qn the general 
Cheſhold v. 4. In trover by a rightful adminiſtrator againſt an executor ; 
Meſſenger, pe Js ſon tort, the defendant cannot giye in evidence payment of 


8 debts to the value of goods which are ſtill in his hands, but 


1747. only for ſuch as he had fold. Ante, Anon. 1 Vent. 349. . 
Bull. N. P. 48. | * 5 6? eb aero 5 
Blainfield v. If an adminiſtrator brings trover on his own poſſeſſion, the 
March. defendant may give in evidence on the general iſſue, a wil 
Balk. 2359 and an executor; 1 — if the action be brought on the poſſeſſion 


of the inteſtate, the defendant muſt plead it in abatement, 
and cannot give it in evidence on the general iſſue. 


5. In ſome caſes the defendant is allowed to bring the thing; 
] for which the action is brought into court, . hed a; 
Anon- g As in the caſe of trover for money, the court gave leave to 
x Stra. £43. bring the money declared for into court; but the court faid 
ey would do it in this caſe only, and not in trover for goods, 


Cook v. And ſo it was in this caſe denied, which was trover for 
_ Holgate. gods which are cumbrous, and require room; but the court 
Barnes 28 80 | J Ane. | 
ac 4- granted a rule to ſhew cauſe why on delivery of the goods to 

the plaintiff and paying of coſts, the proceedings ſhould not 
Gas" ' | 


* Fiſherv.Prince. | And where the gods are of an aſcertained value, and there 


3 Burr: 1364- js no tort to encreale the damages, they may be brought into 
IT” e | | 


— we And Note, That the defendant in this action may be held 
Catlin v. Catlin. to ſpecial bail, on an affidavit that the goods converted amount 
| RO Ge" to above 130l, ' „ 10 

4 OF THE DAMAGES AND COSTS. 


I. OF THE DAMAGES. 


Olivant v. e The judgment in trover can only be for damages; for the 
Berino. cc court will not make an order that the plaintiff ſhall tale 


on & back his goods again, for which the action is brought and coſts, 
| « and diſcontinue his action, for the action is not for the 


" ©« goods, but for damages for the taking and converſion.” 


Knight v. o where in trover for an horſe the judgment was, That 
— ; the plaintiff ſhould recover either the horſe or damages, judg - 
e , e 


Butz 
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But however, where the things for which this action is 
brought can be reſtored in ſpecie, and undiminiſhed in value, 
it is wſual in practice to reſtore the goods to the plaintiff the 
owner, and for the jury then to find nominal damages. | 


And the jury cannot aſſeſs damages. and coſts together to Rivers v. God» 
more than the damages laid in the declaration; but they may it. | 1 
aſſeſs the damages to that amount, and the coſts beyond it to 3 568. 
any amount. a hs 4 N + 3 7 0 


„ 2; OF TRE COSTS. 


1. The ſtatutes which eake away coſts from the plaintiff. -, 
do not extend to actions of trover; therefore in it the plain- | 
tif is always entitled to full coſts when he recovers _ 


2. The ſtat. 8 & 9 IV. 3. c. IT. which gives coſts to one 8 
defendant who has been acquitted, where there are ſeveral Barret. 
(uid. ante, chap, of Treſpaſs) does not extend to trover. ming 1 G. 2, 


3 Burr. 1284. 


PO 


, 


CHAPTER XIII. 


The Action of Trelpaſ on the Caſe. 


of damages, for acts unaccompanied with firee, 
and which in their confequences only are injurious: For 
though an a& may be in itſelf lawful, yet if in its effects or 
conſequences it is productive of any injury to another, it 
ſubjects the party to this action. 1 


178 on the Caſe, is an action brought for the 


As where the defendant put up a ſpout on his own premiſes, 
this was an act lawful in itſelf; but when it produced an inju | 
to the plaintiff, by conveying the water into his yard, tre — 
N on the caſe was adjudged to lie for ſuch conſequential injury. 


en. 8e — of a gun, which in 11 is an indifferent and 
awful act, yet when by it the plaintiff*s decoy was injured 
Hl. s Au. this action was held to lic, 9888 f 


: In treating of this action, I ſhall firſt conſider the general 
- nature and deſcription of the ation: 2d, The err, in- 
juries for which it lies: 3d, The pleadings: 4th, The evi- 
| gence: and 5th, The verdict, judgment, &c. 


= It. OF THE GENERAL NATURE OF THIS | 
N A 


7. © It is get neceſſary to maintain this action, that the 
« injury which the plaintiff has ſuſtained has ariſen from ſome 
1 « alt of the defendant; for the action equally lies where the 


« injury has been cauſed by the negle or culpable omiſſon of 
4 any diy it was incumbent on the rates perform.” 


Finch's Lew As if one retains an attorney to conduct his ſuit, and in 
1868. conſequence of any neglect the party ſuffers any loſs, this 
action lies againſt the attorney for ſuch neglect. 5 


= 


| PE 


o 
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| | 5 : 
go if a perſon faffers the diteh which borders his nelgh- Hale ouf.N.B. 
bour's land to become To foul that the water will not rum, 447. | 
whereby his neighbour's land is overflowed, this action 1 
for fuch eulpable omiffion of what he was bound by law to do 


= Put in oder ochre = pon this ui for my 
« neglect, the law muſt impoſed a duty vn him, fo as 
GY make that neglect culpable,”” | 3 | 


As if a perfon fu ſubs anything, he is under no obligation 72 
by law to keep it fafely it therefore is ſpoiled while © 
in his poſſe mon, yet — Het for ee a. Els 219. 


lsa on him to apply any degree of care, 


+ der 8 1 ae, art 

« injury was muvhuntary on his ; for is | 4 
« cauſed to another, Fon the or wat of he care nd * 8 

( caution in ſuch defencant, this action lies = 


As f a perſ an unruly horſe to break in a place Michael v. 
of public reſort, ning nes might not intend to do an injury Alcttree. 
to any perſon, yet if any one is kicked or otherwiſe hurt by EC TY» 
the borks he ſhall have this action: for it was folly and want | 
of care to bring him to ſuch a place for ſuch a purpoſe. 


| u go neither is it any excuſe for an unlawful act, that by 
" proper attention the perſon who receives the Wjury might 
10 * have avoided os RN. 2 


. V 5 poten n Fowler v. 
through which hn of... a perten might ride with fafery; Saunders 5 
ay 27 the horſe ſtumbles vver them, and the perſon be eps. Cre, Jac. 446 
| may recover in this ation for the imjury, | : 


3. 4 Rut ir the injury which che has ſuſtained as 
“ ariſen from hir ton negleft and folly, and fo might have 
* been avoided, this action will not ie " 


As where the plaintiff declired, that he was employed by virtue v. Bird. 
the defendant to carry a load of timber from Woodbridge 6 2 Lev..196. 
Iyfewich, to be laid down where the defendant 2 4 int 
and chat he carried it; when the defendant havin pointes 
no place where it was to have been laid down, * e arena 
tiff's horſes were detained in the cold, by which * of 
them died, and the reſt were ſpoiled: after a verdict for the 
plaintiff, judgment was arreſted; for it was tle: plaintiff's . 
own fault that he did not take out his horſes, and lead them 
about, or might have unloaded the timber in any proper. 
place, and have return 0 | 
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Jarvis v. Hayes, As where an action was brought or | 
2 Stra 1004. ſeryant with his cart having run againſt the cart of the plain- 


TRESPASS ON THE CASE. 


4. Wherever a right is of a public nature; that is.; 
cc common to all the king's ſubjects, the mere Th TRE wo N 
te public of that right, will not ſubject the party to an pion | 
« for ſo would actions be without end; the remedy is by in, 
cc formation or indictment: but if any individual ſuffers a 
<« particular injury in conſequence. of being deprived of ſuch 
« right, he may have his actjon on the caſe,” 


F - 


As where the plaintiff brought this aden againſt the de. 


fendant, as owner of a common 7 » to which by preſcription 


the plaintiff as an. inhabitant of Littleport, had a right to paſs. 
toll-free, and the action was for refuſing to ferry him over, it 
was held not to lie, for the right of being ferried over was 
common to all the king's ſubjects; and for being deprived of 
that, no remedy lies without ſpecial damage, which here the 


' Plaintiff has not laid; but he might have had his action for | 
_ teking toll from him, he. having a particular exemption; but 


on that he did not declare. 


cc So where the matter is of a public nature, though con- 


4 fined to a certain body, this action will nat lie, without a 


« ſpecial injury.” 


As where the plaintiff declared, that in a certain chapel of, 
eaſe within the manor of Wollaſton, the defendant was boun 

as vicar of Alderbury, to celebrate divine ſervice and admi- 
niſter the ſacrament, to the plaintiff, and his tenants and ſer- 
vants within the ſaid manor; and the action was for the not 


ſo celebrating divine ſervice in ſuch chapel of eaſe: after a 
verdict for the plaintiff; judgment was arreſted; for the cha- 


pel being public and common to all the tenants of the manor, 
then every tenant might have this action, which could not 
be; but the remedy ſhould be in the ſpiritual court. 


5. © It is to be obſerved on this action, that any perſon 
« employing another in any office or employment, is anſwer- 
<« able for his miſconduct or neglect, or for any injury which 


c he may occaſion; therefore a maſter ſhall anſwer for the 
4 miſconduct of his ſervant.” “ „ 


againſt the maſter, for his 


tiff in which was a pi wy wine, which was overturned and 
ſpit, the plaintiff recovered. 


= 
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2. OF THE PARTICULAR INJURIES, FOR =! + 
WHICH: THIS ACTION LIES. 


- Thele are diviſible into injuries, 1. To the perſon: 2. To 

_—_—_ property: 3. To real property, or chattels real: 4. 
o perſonal rights, not properly reducible to any particular 

WW 3 


Of each of which in their order. 
I. OF INJURIES TO THE PERSON. 


I. If a perſon undertakes the cure of any wound or diſeaſe, 1 Danv. 77. 
and by neglect or ignorance the party is not cured, or ſuffers mate- Pr. Groenvelt's 

rially in his health, he may recover damages in this action; 1 Lord 108 

but the perſon muſt be a common ſurgeon, or one who. makes 214. 

public profeſſion of ſuch buſineſs, as ſurgeon, apothecary, Sc. 

for otherwiſe it was the plaintiff*s own folly to truſt to an 

unſkilful perſon, unleſs ſuch, perſon expreſs]y undertook the 


cure. 


"2 And it ſeems that any deviation from the eſtabliſhed | 
« mode of practice, ſhall be deemed ſufficient to charge the 
« ſurgeon, &c. in caſe of any in'ury ariſing to the patient.“ Hs 


For upon this ground an action was adjudged to lie againſt Slater v. Baker 
the ſurgeon and apothecary, for breaking the callus of the & Stapleton. 
Slaintiff 's leg after it had been ſet; it appearing that it was * WO BOP: 
done unſkilfully, and out of the common courſe of practice, g 
and for the ſake of making an experiment with a new inſtru- 
ment. | | 


2. © If the health of any perſon-is impaired in conſequence of x Roll Ab. go. | 
« the act of another, as ſelling him bad wine, which injures _ 

« the party's health, this action will lie; fo for —_—_ a 
« noiſome trade in the neighbourhood, which produces the 

« ſame bad effects.” | 1 EY 


the plaintiff's houſe and family, and loſs of buſineſs in conſe- — 


. 


3. © If any perſon keeps a dog which is uſed to bite, this 
& action will lie againſt the owner, at the ſuit of any perſon 


“ whom the dog has bitten.“ 


But 


on 


7 118. 
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But the owner muſt have notice that the dog was uſed to bite; , 
h if a man keeps animals fere nature, as lions or 
rge, without proper care, he is anſwerable for any 


miſchief they do, though without notice, yet dogs being man- 
tæ natur, the owner muſt have notice of their viciouſneſs, 


Buxenden v. ar he will not be hable: and it iv therefore matter of lun 
declaration. 


— to {et out the notice an the 


Smith v. Felah. Therefore where a d had once bitten a man, and the 
* owner ſtill let him pv at large, though he had notice of the 
dog's having bitten the perſon, and he afterwards bit another 
perſon, this action was adjudged to lie againſt the owner of 


15 dog, though it appeared t the perſon who received the 
ury had trod on the dog's toes; for the owner ſhould have 


dpi lem an the Beſt nodice and the king's ſubjects are not 
to be endangered. 4 * 


„ 2. So an action will lie againſt the owner of a uſed ta 
Cro. Car. 254. bite ſheep, for killing any, int toner of a6 


Kinniony. — And it is ſufficient to ſupport the ſrienter | in this — that 


Davies, 
Ceo. Car, 4f7, the dog had once done ſo before. 


2 A K 
horſe, it is actionable; for the owner after notice of the ſirſt 
T Lord Raym. miſchief done, ſhould have aca the dog, to prevent fur- 


"IE 


J ahfis, ptre ana bel 10 the head of 
Iryuries to Perſonal Property, „ — 


2, QF INJURIES TO PERSONAL PROPERTY, : 


1 ——— Uthallonuier hoes 
555 to perſo perty, the m or igenoe 
| _ .- officers; 2d, 07 private n "_ 


Under the claſs of oflicers, I include, I. Sheriff, and their 
inferior officers: 2. e 3. Juſtices of the peace. 


2 


I. OF INJURIES EY SHERIFFS, OR THEIR INFERIOR 
OFFICERS. 


Under this head it is previouſlyto be obſerved, , 


I. © That as tbe office of ſheriff partakes of a ftv as 
 « well as a minilerial function, wherever the IAheriff is a 
in his judicidl capacity, no action will lie for any miſcondu 

« in it, where no fraud or n appears. 


. 
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As where the plaintiff declared againſt the defendants as Metcalfe v. 
'  ſheriffs of York, that time out of mind there had been a court tune 186. 
| 4 record held before the ſheriffs, where actions of debt hal 130+ 
uſed to be brought, and the defendants in ſuch actions arreſted, 
and held to bail by the ſaid ſheriffs; and that the ſheritls were 
ao from time immemorial kee of the : and the 
action was againſt the ſheriffs for taking i ficient bailz 
the court held, That the two authorities concurring, they 
| would hold the 928 to be done 1 10 them Ve and chat the 
alan would not lie. 


2. If there are two ſheriffs and an . is FF | 

them for any miſconduct in their office, and one of niſon & | 

them dies before the trial ; yet ſhall the action ſurvive ile Cr 0. 

the other as in other ens of * the rart ROI everal 
as well as joint. 


1 


5 Where @ tort has been committed by an by ay fer of. 12. 


e ſheriff, the Fa fon. injured may have his- action either 
againſt the ſheriff or againſt the officer (as in the caſe ofa 


2 ; but where the injury is cauſed by a 
« neglect or breach of duty in any of the officers of the ſheriff, 
the action mult be brought 0 the ſheriff bimſelf.“ 


As where the aftion was againſt the under-ſheriff for en- klar v. Airy. | 
bexzing a writ, this being o tort, was adjudged to lis n Cro, Elia. 175. 
the under- ſheriff. 


But where it was againft the under-fheriff for not executin Conn 
4 bill of fale to a nominee of the plaintiff*s, of certain gonds Reynolds, 
taken in execution, in purſuance of a promiſe; this action 403. 
was held not to lie, it ſhould have been in R againſt the 
ſheriff as a breach of duty of office ; but in fact, the under- 
ſheriff is not bound to make ſuch bill of fale, the legal mode 

being by writ of venditioni exponas, —— the action 
would lie in no caſe. 2 0 


The principal caſes in which this 2 ion lies ind . 
ſheriff or his officers, may be reduced to four heads. 


1. That of eſcapes: 2. That of reſcues: 3 Of in- 
proper or informal executions: 4. Of falle return. 5 


And 1ſt, Of Eſcapes. 


Under this head, I ſhall conſider, 1. What ſhall be deem- - 
ed a legal arreſt, ſo as to ſubject the ſheriff and his officers 5” 
for RE. 7 the arrall is legal, this action will not lie: 2. 
What thall be deemed an eſcape: 3. In what caſes, and haw 
far the heriff be Lable: e 
and how he may haue redreſs. — i 
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1. What ſhall be deemed a legal Arreſt, ' 


I. Bare words will not make an arreſt; there muſt be an 
tl attual touching of the body, or, what is tantamount, i power of 
x Salk. 79. taking immediate poſſeſſion of the body, and the party's 
ſubmiſſion thereto: and therefore in this caſe where the 
bailiff ſaid to the defendant againſt whom he had the writ, 
he being at ſome diſtance, that he arreſted him by a warrant 
he had againſt him; and the defendant having a fork in his 
hand, kept the bailiff at a diſtance till he retreated into 
the houſe, it was held to be no arreſt. ng 


Horner v. Bat- But where a bailiff having a writ againſt a perſon, 'met 
tn... him on horſeback, and ſaid to him, & you are my priſoner,” 

Hill. 12 G. 2. upon which he turned back and ſubmitted, this was held to 
Ball N. P. 62. be a good arreſt, though the bailiff never laid hand on him; 
| baut if on the bailiff*s ſaying thoſe words he had fled, it had 
been no arreſt, unleſs the bailiff had laid hold of him. 


| Blachy, 2. The arreſt muſt be by authority of the bailiff, to whom = 
Archer. the warrant is directed; that is, he muſt be in company, but 


Cowp. 64 be need not be the hand that arreſts, nor preſent, nor in the 
ſight of the party arreſted : as here where he ſent his follower 
forward, who made the arreſt, be being at ſome diſtance, 
and out of fight, the arreſt was held to be good. 
3. The arreſt by the bailiff muſt be by virtue of a war- 
2 ſigned and ſealed by the ſheriff, a verbal authority is not 
ient. {Vs | ; 3 


Helen 4. The bailiff when he makes the arreſt; need not ſhew his 
Marks. warrant, nor tell at whoſe ſuit the writ is, unleſs the party 
Cro. Jac. 485- demands it: and if the bailiff has two warrants in his pocket, 
| and produces neither, if the priſoner be reſcued, either party 

at whoſe ſuit the warrants were, may bring his action 
recover. : 


8. C. Ibid. 


5. It is not lawful to break open doors to make an arreſt in 
any caſe of civil proceſs, for the law will not allow ſuch 
breach of the peace. | V 1 


Park v Evans, Therefore where bailiffs rapt at a door, and on its being 
Hob. 63. opened to ſee who was there, ruſhed forcibly in with their 
£ ſwords drawn, the entry and arreſt were held to be un- 


| Gaaſel | But if the bailiff finds the outer door open, and enters peace- 
—.— I, ably, he may break 2 the inner doors on nk an arreſt; and 
this was beld fo in the preſent cafe, where the defendant 
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was 4 bdger, | whoſe room it was contended was his dwelling- 4 
houſe. „ „„ _ 2 4 , „ a , 


80 where the outer door was a hatch dbor, the upper part Maxwell v. © 
ef which was open, but the lower bolted at top and bottom, King. Reading 
the officer unbolted the top; and not being able to reach the hon an” . 
bottom, leapt over it, and unbolted it, and let in the other: 


it was ruled by Juſt. Vilnot, That this entry was lawful. 


But though a perſon has been illegally arreſted, as here by Hewſon 7 
the bailiff's breaking into the houſe, yet if while in ſuch ille- Walker.. 
gal cuſtody he: is | fairly: charged with anether arreſt, ſuch laſt nag Rep. 
arreſt ſhall be good : but there muſt be no fraud or colluſion, **** 


firſt to arreſt the party unlawfully, and then charge him with 


another action. | 
6. „ By ſtat. 29 Car. 2. c. 7. ſ. 6. no arreſt ſhall be made 
« on a Sunday, except in Caſe of treaſon, felony, or breach 


d of the „ 
« of the peace. 


An arreſt on this day is therefore abſolutely void, inſomuch Wilſon v. | 
dat the party arreſted: may maintain an action of falſe im- Tucker. 
priſonment in conſequence of it. ® nd Nv 
1. But a perſon may be retaken on 4 Sunday by virtue of an Parker v. Sir © 
eſcape-warrant. - This is now enacted by ſtatute 5 Ann. c. 9. = 2 , 


2. The bail may take their principal on a Sunday, and 

ſurrender him the next day. _ | 3 

3 . But a conviction on a ſtatute, and an order of committal Rer. Magn 
to the houſe of correction, the party having no goods, is not 1 Term, Rep. 
a criminal proceeding within the ſtatute to allow an arreſt on 2656. 
a Sunday; but ſuch is void. . | TT 


; *, The writ to arreſt ſhould be within the proper county ; Devenage v. 
for where a perſon was arreſted by a bill of Madbſes in ano- Dalby. 
ther county, the proceedings were ſet aſide for irregularity. Deng on. 


8. If a perſon is incuſtody of the ſheriff for one cauſe, de- Froſt's caſe. 
livering to him a writ againſt the ſame perſon for another cauſe, 5 Co. 89. 
is a good arreſt ;, as here, where he was in on a ca. ad reſp. 
delivering a cap. utlag. was held good, and to ſubject the 
ſheriff on an eſcape. | | 


8 88 What ſhall be deemed an Eſcape. 


1. * Impriſonment making part of the debtor's puniſh- 
ment, againſt whom a judgment was had, and who could 


not pay, if after the defendant had been committed to 
| Y- | , * priſon 


| TRESPASS: ON THE CASE. | 


93 4 a ad fatisfaciendan he was | 
1 was at all tim 2 en 
— — 
| Sans 
the af; and the pl 
2 Black- | 2 & But to perſons taken an g 
5- © winht ſhow them what indulgence he 


et Hes e aL; Ls it 
Fleet, and the marſhal of X. B. by ſtat. 8 & q N. 3. c. 27. 
which enacts « That the warden of the Fleet, or marſhal 
of the King's Bench priſon, ſuffering any perfon com- 


& mitted on mefne or execution to go at large, ex- 
cc _ on habeas corpus or rule — ſhalf be deemed an 
cc pe.” 


Per Aſhurſt, I. So that ſtill e 
Ackinſon go at large, provided he has him at the return of the writ; 
Mattinſon. but in the caſe of final proceſs, he cannot fot a minute. | 


27% 3 2 By the bene fiitute ie le further ens . That if - 
| the marſhal or keeper of any priſon ſhall, after one. day's 
notice in writing, refuſe to hte any priſoner i in execution 
<« to the . at whoſe ſuit ſuch e was charged, or 
« to his attorney, ſuch refuſal ſhall be deemed an eſcape.” 


3 Co. 57. . * Where 2 new therilf is appointed, his predeceſſor 
5 «in office ſhould hand over to him all the, price in his 
+ * cuſtody with their reſpective executions; and if he omit 

22 it is an eſcape, and this ſhould be done * * 


Cre. EI 366. 


Weſtby's caſe, For where the priſoner, for whole eſcape this action was 

3 Co. 71. brought, had been in the cuſtody of the ho ſheriffs, at the 
ſuit f the — and alfo of one Dighton, and in the inden- 
ture containing the names, &c. of the prifoners, the execu- 
tiar at the ſuit 12 only was mentioned; and the pri- 

ſoner eſcaped; it was nag That the former ſheriffs 


the 040 ſheriffs. 


a at 


- 2 5 
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And if the former ſheriff dies, the ſucceſſor muſt at his 8. C. Ibid. 
peril take notice of all the perſons in cuſtody,” and their re. 
ſpective executions z, but till a new ſheriff is appointed, the 
under-ſheriff is to take charge of the priſon, and is made 

liable by ſtatute 3 Geo. I. c. 15. But in ſuch caſe the affign- 

ment by the under-ſheriff need not be by indenture.. -  _ - 


* But in no caſe ſhall the ſheriff be liable, except the per- 2 Barnes 259. 
« fon who has eſcaped has been in actual cuſtody; that is, | 
C unleſs legally arreſted by his own officers handed over to him 
« in the gaol by the former ſheriff, of regularly delivered into 
« cuſtody.” 5 * I. ++ 4 : 8 = 5 : : 
5 1 a \ , | 
And, iſt, “ He muſt have been legally arreſted by the ſbe- 
« riff*s own officers.” e 
For where the plaintiff, having taken out a capias ad ſatiss De Moranda v. 
faciendum againſt the defendants, ſent it to Painter, his agent * 
in Crmwall, he applied to the ſheriff for a warrant, directed 3 8 
to Painter's own clerk, aſſigning as a reaſon for not applying 
to the under-ſheriff, that the under-ſheriff was attorney for 
oge of the defendants; the ſheriff after ſome objection, grant- 
dd a warrant to Rogers, Painter*s clerk, who arreſted, and 
ſuffered the defendant to eſcape. it was held, That the ſheriff 
vas not liable in this cafe, nor in any caſe where a ſpecial 
bailiff is appointed on the nomination of the plaintiff himſelf; 
for he muſt take the e e of all his acts, particularly 


2s by ſuch means the ſheriff might be charged either by their 

nud or neglet,  _ | . 8 | 
4. « Or he muſt be handed over in gaol by the former 
ITY VV 


For where the old ſheriff had a perſon in cuſtody in a Dawbridge- 
private houſe, and would there have aſbgned him over to the court's caſe. 
new ſheriff, who refuſed to accept him, and the prifoner Cro. Elia. 366. 
eſcaped, it was adjudged to be an eſcape in the old ſheriff, | 
but not in the new; far the priſoners can only be aſſigned in 


the common gaol.' 8 | COR 
| 3. « Or he muſt be regularly delivered into cuſtody, in . 
der to ſubject the officer to an eſcape.” © 


For where the priſoner was out on bail, and came and Watſon v. Sut- 
ſurrendered himſelf in diſcharge of his bail, by entering a ton. | 
 redadidit ſe. in the judge's book, the plaintiff's attorney ac- in tg 
cepted him in execution, and filed a committitur with the 
officer, and afterwards che priſoner eſcaped: this action was 
held not to lie againſt the marſhal, for he was not charge- 
able without" notice, which ſhould be done either by ſerv- 
FED with a rule or entering à cammittitur alſo in his. 


- . . ” ” 
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Bootman v. ' Where the bailiff of a liberty, having return of writs 
Lord Surry. and execution on them, brings a priſoner taken in execution out 


2 Term Rep. 5 
caf, is wy to lodge him in the —_— gaol, it is an 1 ef and 
3 N 5 12 ſubject the bailiff. 2 


Wilkinſon v. 6. Where the ſheriff appointed a pri ifoner turnkey of the pri 


Ol Ts en, it was held to be a voluntary eſcape. 
Hard. 311. 


3. In what Caſes and how far the Sheriff is liable. 


1. By ſtat. 8. & 9. I. 3. c. 27. f. 9. I any perſon 


c defiring to charge another with any Son or execution, 

c ſhall deſire to be informed by the keeper of any priſon, 

* whether ſuch perſon is a priſoner there or not, the keeper 

<« ſhall give a true note in writing to ſuch perſon or his 

4 attorney, under the penalty of 5ol. and ſuch note ac- 


* knowledging the perſon to be there, ſhall be ſufficient 


« evidence that ſuch perſon is in actual cuſtody,” 


Jackſon v. When a perſon i is acknowledged to be in actual cuſtody, 
6a 974 delivering a writ to the ſheriff againſt ſuch perſon i is an arreſt in 
=. law, and will ſubject the theriff or officer in Caſe of an el 


_ 


2. © The ſheriff is only tende for an eſcape from 
c himſelf, or from ſome of his officers.” 42 | 


Mayor and Bur- For where a ca. ſa. was —_ to the ſheriff of Berks, to 


you of Wind- take the 2 S. who was then in cuſtody of the mayor and 


r's caſe. 


Cro. Eliz. 26. burgeſſer of r, and it being a liberty, he made his man- 


* fol. 607. date out, directed to them as bailiffs of the liberty; aftgr- 


wards F. S. eſcaped, and the action was adjudged to lie not 
2. the ſheriff, but _ the mayors Sc. 9 5 not bang 


cers of his. 
Bonner v. 3. If the defendant is in cuſtody of the ſheriff ben un- 
Stokely. der a capias utlag. on an outlatury on meſne proceſs, yet if the 


Oro. Eliz. 652. ſheriff ſuffers him to eſcape, this action will lie: For though 


Sr atk the e party is in cuſtody at the ſuit of the king, and 
has no intereſt in his body, yet as the out- 


3 
Sercole v. lawry will not be reverſed without ſecurity given to _ 


Hanſon. to a new original, his eſcape is an injury to the plainuf ; 
E the action lies. 


4- A diſtinction is to be obſerved between proc which 
4 is void, and which is erroneous.” 


« For where the proceſs is void, no 1 will lie . | 


e the ſheriff for an eſcape; but it will where the procels 
has been erroneous, or W 


1 The 
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The ſheriff in this caſe had the defendant in cuſtody on a Shirley v. 
. ſa. which had iſſued after the year and day without à ſcire 8 9 
1ias, and the defendant eſcaped, the ſheriff was held to be Buſbe's caſe. 
liable, and that he could not take advantage of this irregula- Cro. Elis. 188. 
rity; but it had been otherwiſe had the arreſt been made on a 8. FP. 
ach. ad reſpond. teſted of Trinity, and returnable the Hilary 
term following; for ſuch proceſs muſt be returnable from 


term to term, or it is out of court. 


So where the arreſt is founded on a void judgment, the plain- Gold v. Strode. 
tiff cannot recover for an eſcape; but it is otherwiſe where Carth. 148. 


the judgment is only erroneous. 


« And wherever the court which gives the judgment has ibid. 
« juriſdiction, the judgment may be erroneous, but is not 
« yoid; but if the court has no juriſdiction, the judgment is 
« void.“ 1 | 1 


Therefore where a ca. ſa. was executed on a judgment of Anon. 
an inferior court, in debt on a bond made extra juriſdictionem, March 8. 
and the defendant had eſcaped, the court held that an action 
would not lie againſt the ſheriff. | | 


And the reaſon why the ſheriff is charged in one caſe and 
not in the other is, that though the 1 is erroneous, yet the 
ſheriff may juſtify under it in an action for falſe impriſonment; 
and as he may therefore protect himſelf by ſuch means, he 
mall be charged. | Chas 


Therefore on a recognizance in chancery, conuſee having Coniers Sheriff 
ſued execution by ca. /a. under which conufor was arreſted — 
ang eſcaped, it was e e That though the ca. ſa. was 2 Elis. 576. 
erroneouſly awarded, yet that while it continued unreverſed Weaver v. 


it was a good execution for the party, and the ſheriff was Clifford. , 
liable, 55 | Oro. Jac, 31. 


2. How far the Sheriff is liable. 


Treſpaſs on the caſe lies in caſes. of eſcapes on meſne proceſs Br. Ab. 19. 
in which the debt or damages not being aſcertained, the 2 Inſt. 382. 
plaintiff recovers in this action damages for loſing the benefit hoy bp 
of his action, which are uncertain; but where the party has 2 Stra. $73. - 
deen in cuſtody in execution, wherein the debt and damages 
are liquidated, there, under the ſtat. I. 2. and 1 Rich. c. 
12. the whole are recoverable in an action of debt, with this 
exception, that where the plaintiff had execution on a ſtatute 
of lands, goods, and body, and the priſoner eſcaped, as the 
lands remained in execution, debt would not lie, but treſpaſs 


But if the party progeny by action of debt againſt the decide v. 


ſheriff jury ; Walker. | 
or gaoler for an eſcape, the jury cannot give @ leſs 22 1 


RTr2 . e 4 6 Rei. 
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m than the creditor would have recovered agar 8 the privy 
| — is, the ſum indorſed on the writ, and ni — 4 
execution. | | 


Reading v. And note, That if the party eſcapes out of one of the 
Edwin and Fleet counters, the action ſhall be brought againſt both ſheriff; 
not againſt him only from whoſe counter the eſcape was made, 

for the two perſons make but one ſheriff, .. 


a 


4. What ſhall excuſe the Sheriff, and how he ſhall 
have Redreſs. 1 


1. „ The firſt caſe I ſhall conſider in which the ſheriff ſhall 
te be excuſed for an eſcape, is the caſe of reſcues. 


May v. Proby. If the ſheriff arreſts a perſon on meſne proceſs, and he is 

Cro. Jac. 412. reſcued in going to gaol, the ſheriff is not liable; for as the 

ſheriff if he meets the party againſt whom he has ſuch pro- 

h ceſs, is bound to arreſt him, if pointed out to him, and fo he 

an cannot be ſuppoſed to have the Pa comitatus then with him: 

airy on in all caſes of meſne proceſs, on the ſame principle, in caſes of 
Cro. Eliz. 873. reſcue Ee ſhall be extuſed. 


1 Roll. Ab. 808. But if ſuch perſon be once within the walls of the priſon after | 

ſuch arreſt on meſne proceſs, the ſheriff ſhall -in all caſes be 

4 Co. 84. a. liable, except where the reſcue is by the king's enemies, or 

1 Roll. ibid. the eſcape by reaſon of fire: but if a party of rebels or traitors 

| breaks the priſon and lets the priſoners at large, the ſheriff is 

1 33. liable on this ground, that he may always command the poſz 

| " comitatus, and no power ſhal{ be preſumed greater than that, 
except common enemies; beſides, he may have remedy againſt 

traitors or rebels by law, but not againſt common anemies, | 


And the law is the ſame in the caſe of arreſts on final 


Abr. ; 
483. * proceſs. 
: « For wherever,the ſheriff has time to prepare the poſe 
«6 comitatus, he ſhall be liable in caſe of a reſcue.” 
Eromipton v. Therefore where the ſhetiff was ordered to bring up the 
Ward. body in cuſtody on meſne proceſs, by habeas corpus, and de- 


2 Stra. 482 fendant was reſcued in going to court, the ſheriff was held 
to be liable; for the ſheriff having had notice when the body 
was to be brought up, he might have provided againſt a reſcue 


by aſſembling the poſſe comitatus. 


. « And in the caſe of a reſcue, the party at whoſe ſuit the 

Mynn. y. cc ſt d . | 8 his i ith : P ſt th 6 
© oughton. - arreſt was made may maintain his action either again 0 
C'ro. Car. 109. “ ſheriff or againſt the reſcuers. If, therefore, he elects to 
Congham'scale. « proceed againſt the reſcucrs, it ſhculd ſeem that the ſheriff 


Hutt. 98. cc Was diſcharged.” f 1 
4 e 2. A 


, 
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2. © A ſecond ground of excuſe for the ſheriff, in caſe of  . a 
« an eſcape, is a recaption upon a freſh ſuit.” . 


But rſt, In the caſe of voluntary eſcapes, the gaoler cannot; Co. 52 b. 
retake the priſoner; but the plaintiff may by an eſcape-war- Per Wilmot. 
rant; and proceed againſt him to judgment or againſt the 8 5 


o 


goler. This is in tne caſe of meſne proceſs. 


For all writs meſue proceſs muſt be returnable in the ſame Shirley v. 
next term; and if a term is omitted, the writ is void, for ds oe 
{ the defendant might be kept unreaſonably long in priſon: Fes 


But writs of final proceſs need not be returnable the next term; 
for the cauſe is at an end, and the party has no day in court. 


But if the party ſo ſuffered to eſcape was in execution, the Lenthall v. 


plaintiff may retake him after the twelvemonth without a ſcire 8 ho 
facias, for he is in on the firſt execution. N 4 5 
And this though the plaintiff had recovered in an action CP 8 
Al [ nau. 
2 the gaoler, if the ſum recovered was leſs than the Trg. 38. 
og | | Cat; . 


| | . Bull. N. P. 69. 
But in the caſe of negligent eſcapes, the gaoler may at any Willing v. Goad 
time retake the priſoner ; 9 if the defendant eſcapes out * Stra. 908. 
of priſon, and the plaintiff ſends a diſcharge while he is ſo at 
large, the gaoler cannot juſtify retating bim for his fees. 


2. The priſoner muſt be taken on freſh ſuit to excuſe the Ridgeway'caſe. 
ſheriff; and though he have been out of fight (as in this * 3 
caſe, for a day and a night) yet may the recaption be deemed 
freſh ſuit, and the ſheriff be excuſed; and though the pri- 
loner might have fled into another county, yet may the ſheriff 
there retake him on a freſh ſuit, 


But the recaption muſt be before action brought, or it ſhall Whitting v. 
not be deemed freſh ſuit; for where it appeared that the recap- 2 I 2 
tion was not till after the action had been commenced, the Stonchouſe Rs 
_ marſhal was held to be liable for the eſcape from his pri- Mullins. 
ſon, „ | 2 2 Stra 873. 


| And in this caſe the recaption was on the *. day of com- Bail v. Brigg 

mencing the action, and the officer was held not to be diſ- x Jones, 1433. 

charged, the action being attached in the plaintiff, 125 

Ss if the eſcape was involuntary, and the party returns Gharchera v. 

of himſelf. before action brought, and is in priſon, ft ſhall 8 Rep 554 
excuſe the officer; for it is tantamount to a recaption on 2 Term Rep. 


freſh fait. .- | | | N 126. 


3. In general, to charge the ſheriff or his officers with 
© an eſcape, it muſt have proceeded either from conniv- 
| | . 
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& ance, from neglect, or want of due care, and therefore in 
&« all caſes where the ſheriff or his officers are acting under 
te proper authority, and an eſcape happens, he is excuſed,” 


- Vaſt v. Gaudy, Therefore where in an action for an eſcape againſt the 
Oro. Elia. 5. marſhal, he gave in evidence that the perſon in priſon had 
been let out to bail by order of the court, to proſecute the at- 
taint; it was held a good juſtification ; for it was not done 

out of his own head, but by command of the juſtices. 


An eſcape of a priſoner in the cuſtody of the marſhal, fram 
Walker. the rules of the King's Bench Priſon, is a negligent and not a 
2 Term Rep. voluntary eſcape; for by ſtat. 8, 9 V. 3. 27. The marſhal 
126. has a right to permit a priſoner to go within the rules. 


: | 
Scott v. For where to a ſci. fa. quare executio non, Ic. upon ajudg- 
Peacock. ment, the defendant pleaded, that he had formerly been taken 
Salk. 21. in execution on a ca. ſa. upon the ſame judgment, and by the 
ſheriff ſuffered to eſcape, to which 25 the plaintiff con- 
ſented; it was held no plea, for the ſubſequent aſſent could not 
make it an eſcape with the conſent of the plaintiff; but that 

he may either ſue the ſheriff or retake the party. 


* How far the Sheriff ſhall have Redreſs. 
n ee in cuſtody, on execution or otherwiſe, eſ- 


 Oficy v. Paine. Capes; the ſheriff may have an action of treſpaſs on the caſe 
Cro. Els. 334. againſt bin, for the ſheriff is liable over to the plaintiff inthe 


firſt action. 
"TY o in an action againſt a priſoner for an eſcape, Juſt, Yates 
— ruled, That if a ſheriff voluntarily permits a priſoner to 


Worceſter Lent eſcape, and he in conſequence is obliged to pay the debt, he 
[re may maintain an action for money paid, laid out, and ex- 
: pended -againſt the defendant, for he is diſcharged as againſt 
the plaintiff in the action; and he ſaid that the ſame point 

had been fo ruled by himſelf and Juſt. Gould on the weſtern 


Circuit, 


2 And 


/ 
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And this action is maintainable by the ſheriff againſt the Sheriffs of Nor- 


on eſcaping, though he himſelf has not been ſued on the e- wich v. 
* 723 - ates. arreſte la a wrong 1 the IE _— 53. 
and the ſheriff is always liable to the plaintiff in the original 
action: and perhaps the perſon eſcaping might die, or leave 
the country before the ſheriff was ſued, and ſo he would loſe 
his remedy. | : 


2. But the Bailif who made the arreſt, and from whom Atherton v. 

an eſcape has been made, cannot have caſe againſt the perſon Ear wand. 
caping, even though the ſheriff has recovered againſt him; . 
for he is not chargeable to the ſheriff by /aw, but upon his 

own undertaking ; and therefore as no reſponſibility is by law 

annexcd to his office, the law gives him no remedy, as the 

wrong was not done to him but to the ſheriff. 


Havin conſidered the caſes of eſcapes and reſcues, I ſhall 
now . 0 thoſe on improper and informal executions. 


3. Of Improper or Informal Executions. 


1, By ſtatute 8 Ann. c. 17. § 1. © No goods ſhall be 
« taken in execution, unleſs the party at whoſe ſuit the execu- 
« tion or extent is ſued out, before the removal of the 
goods, ſhall pay to the landlord or his bailiff one year's 
« rent (if due) and the ſheriff or other officer is impowered 
« to levy the money ſo paid for rent as well as the execution, 
and pay it over to the plaintiff.” 


If therefore the ſheriff takes goods in execution, and re- Palgrave v. 
moves them off the premiſſes before the landlord has been gays 
ſatisfied for the year's rent (he having got notice that the rent : Wilk. 405 
was due) an action on the caſe lies againſt him, either at 
the ſuit of the landlord himſelf, or, in caſe he is dead, of his 


executor or adminiſtrator, it being an injury to the eſtate. 
But theſe deciſions are to be obſerved : 


1. That the payment muſt be made by the plaintiff in the 8. C. ibid. 
action: and the ſheriff ſhould not proceed in the execution 
till the rent is paid. | Ip. 


2. The landlord muſt be paid his whole year's rent; that is, Gore v Goſton. 


without deduCtion of poundage for ſheriff 's fees, I Stra. 643. 
| J « The ſtatute extends only to the caſe of the immediate 
* {for of the defendant.” e 


For where the leſſee had under-let, and the under-leſſee's Caſe of James 

goods were taken in execution, the court held, That mne Bennet, Eſq. 

ground-landlord (that is, the firſt leſſor) had no claim under 2 Ser. 787. 
5 i VV 


— 
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the ſtatute to one year's rent, as againſt the eſtate of the 
 winder-leſſee, but that it was confined only to his leſſor, who 

Was the original leſſee, | Hs: [F258 


4. « The ſtatute extends to all caſes of execution by fi. fa.” 


Henchett v. For where the defendarit had judgment as in caſe of a non. 
: * . ſuit, and took out a ff. fa. for his coſts, it was adjudged, 
mite 14% That the landlord ſhould be paid his rent before the execu- 
tion was ſerved, though it was conteſted, that the ſtatute 

only extended to caſes of executions taken out by the plaintiff, 


5. « But the ſheriff muſt in all caſes have notice of the rent 
&« being in arrear, or he is not liable after he has levied the 
«© money.” i 
Waring v. For where the leſſee was in arrear of rent, and the leſſor 
Dewberry. died, and before adminiftration granted a fi. fa. iſſued, and 
i Stra. 9. was executed by the ſheriff on the goods of the leſſee; and 
| afterwards adminiſtration was granted, it was adjudged, That 
as there was no one to whom payment of the rent could be 
made when the execution was Jevied, and the ſheriff was not 
obliged to retain, the. adminiſtrator was without remedy, and 
particularly as the notice of rent-arrear ought. to come from 
the landlord. 


2 Will. 141. But in theſe caſes, if the ſheriff has levied the goods, the, 
landlord may avoid an action, by getting à rule of court on the 
ſheriff to pay him out of the money levied. 11 5 


2. “ Another caſe in which the ſheriff is liable to an action 
e under this head is this?: 


smallcombe v. If two writs of the ſame teſte come to the hands of the 
Buckingham. ſheriff, he ſhould by common law execute that firſt which is 
Salk. 320. firſt delivered, the goods being bound from the te/te. ' But by 
the ſtatute of frauds, the goods are bound from the day of 
delivery, and fo priority of delivery is an advantage. There- 
fore now whatever be the teſte, the firſt delivered ought to 
haue the priority of execution: And therefore, if two writs 
of fieri facias both come to the ſheriff on the ſame day, that 
which is firſt delivered muſt be firſt executed. If therefore 
the ſheriff executes the laſt delivered fi. fa. firſt, it is an in- 
jury to the plaintiff in the firſt ff. fa. and he may have this 
action of treſpaſs on the caſe againſt the-ſheriff; but the ex- 

ecution of the ſecond fi. fa. is good. Tl A 


66 But in order to charge the ſheriff, the firſt execution 
4 muſt be bona fide.” | . . 


For 


TRESPASS ON THE CASE. 615 


For where in an action againſt the ſheriff, the caſe was that Bradley wi 
a fl. fa had iſſued, directed to the defendant at the ſuit of the Windham. 


plaintiff, againſt one Cop; one Whitehall was made ſpecial n 
bailiff, and the warrant was made out to him and two others. | 
Swanton, the plaintiff's attorney, was preſent at the execu- 5 
tion of it, and ſaid to Whitehall to uſe Crop kindly, and not 1 
to take his houſehold goods, for that his landlord, one Earl, 
would ſoon be in the country, and would pay the debts: upon 
this the bailiff rode round the land, and ſaid “ 7 ize all this 
corn and cattle; and took ſome account thereof for the uſe 
of the plaintiff. This ff. fa. was teſted the 11th of May, and 
executed the 14th in the manner mentioned. On the 20th 
of May, Earl, Crop's landlord, to whom he was indebted 
upon a ee ſued out Js. againſt him; and the ſhe- 
rif's bailiffs not being in poſſeſſion of Crop's goods, nor hav- 
ing left any body there, Earl got his execution executed, and 
there was no proof that Earl promiſed to pay the plaintiff: 

in an action againſt the ſheriff, it was decided, That it was 
proper evidence to be left to the jury, Whether the firſt exe- 
cution that came into Crep's houſe was intended to be or really 
was executed, and not fraudulent? the jury having found it 
to be ſo, the defendant had judgment, : a | 


3. But where two writs come to the ſheriff, if he executes Rybet v. 
the laſt delivered firſt, and levies under it, ſuch ſale ſhall be Peckham, 
good as well to the vendee, who ſhall hold the goods, as to 1 _ 
the plaintiff in that writ who ſhall not be liable to refund the e To 
money levied; but the ſheriff ſhall be liable to the plaintiff 
in the firſt execution, who had loſt the benefit of his execu- 


ion againſt the defendant, 


But where two writs are ſo delivered, if the ſheriff has Hutchinſon v. 
ſeized under the ſecond writ, but not actually fold; or if he Johnſton, 
permits the plaintiff under the ſecond execution to ſell, but ly e 
with a reſervation of the firft execution, in ſuch caſe the plain- : | 
tiff under the ſecond execution is not intitled to hold the 
money levied againſt the plaintiff in the firſt. 


* The latt claſs of injuries for which this action lies againſt 
the ſheriff or other officers, is that of, EE 


4. Falſe Returns. 


1. As where a ſheriff returned“ ſcire fect” to a ſcire facias, Griffith v. 
when in fact he had given no notice, this action was adjudged Walker. 
to lie; and that it might be laid in the county where the * Will. 336. 
return was made, and was not confined to the 0 
county. | | 


eriff's own 
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Powell v. Hord. So where the ſheriff made a falſe return of non gſt inventus 
x Stra. 650. to writ of meſne proceſs. e e 


Hawkins v. So where the ſheriff had directed his warrant to the bailiff 

Mildmay. of a liberty to arreſt the party, he made the arreſt, and yet 

Cro. Eliz. 729. the ſheriff returned non eft inventus, and this action was ad- 
judged to lie. SO 


« But where a ſheriff is called on to return a writ in which 
« the property of the goods may come in queſtion, he may 
“ enquire how the property is circumſtanced, and make his 
return accordingly.” be 3 | 


Croſley v. For where in an action againſt the defendant, the ſheriff 
Arkwright. of Derbyſhire, for a falſe return, the caſe was, That a writ of 
bog Rep. fi. fo. iflued againſt the goods of one Clarke, certain goods 
weere ſeized which appeared to be the property of Clarke; but 
it appeared that he claimed them under deed of aſſignment 
from one Allanſon, who being indebted to Clarke in 400l. in 
conſideration of 20]. more advanced, and of an annuity of 
250. per ann. for his life, Alanſon had ailigned all the goods 
in queſtion to Clarke; but this annuity-deed had never been re- 
giftered, and therefore was void under ſtat. 17 Geo. 3. c. 26. 
the ſheriff had returned nulla bona it was adjudged, That the 
deed being void for want of being regiſtered, that Clarke had 
no property under the aſſignment, and that therefore the return 
was right. Fr | 13 TR TE 


Sir W. Clark's 2. It ſeemed the better opinion in this caſe, That if the 
caſe. ſheriff makes no return to a writ, that this action will lie. 


Williams v. 3. The executor may maintain this action for a falſe return 
Grey. in vita teſtatoris, but this in the caſe of final only, not in tho 
Salk. 12. caſe of meſne proceſs (as where upon a fi. fa. the ſheriff re- 
turned that he had levied a part, whereas in fat he had levied 
the whole); for by the levying of the goods a right veſted in 
teſtator, and ſo in the executor, as part of teftator's eſtate; 
but in the caſe of meſne proceſs, it is a tort which dies with 
the teſtator, no property having veſted. 1 


4 It is neceſſary to obſerve, that ſome returns are void, 
though no ation will lie on them, they not being falſe. 


Palmer v. As where the return was « nulla bona,” and made 'befere 

5 the return- day of the writ, it is void; for though the defen- 

u dant may have no goods at the time, yet he may at the time 
of the return. 33 | 

Lawrence v. So where the return was that the defendant was attached 


e per catalla ad valentiam 10l. this was adjudged a void re- 
e 13. turn, for the return ſhould ſet out what the cattle * . 


Aa 
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that they might be forfeited, but upon ſuch a general return 
none of them could be forfeited. e 5 


5. But by ſtat, 21 (520. 2. c. 37. / 2. « No ſheriff ſhall be | 
« called upon to make any return to any writ, unleſs required 
« ſo to do it within fix months after the expiration of his office.” 


1. The fix months are to be lunar months. | ES Rex v Adder» . 
2᷑. The day the ſheriff is ſuperſeded or goes out of office, Doug. 446. 
zs the firſt day, and reckoned incluſive „ 8 


But a mere requeſt to the ſheriff to return the writ is Rex v. Jones. | 
not ſufficient; he mult be required to make the return by rule vo 27 G. 3. 
F court, or he ſhall not be liable. nn 


2. OF INJURIES BY ATTORNIES. 


1, © If in conſequence of any negleA, miſmanagement, 
« or corruption of the attorney, the client ſuffers any loſs 
« citſler in his ſuit or otherwiſe, he ſhall recover damages in 
« this action.“ 4 „ 


As where the defendant was attorney to the plaintiff in a Ruſſel v. 
cauſe wherein the plaintiff had a verdict, and the defendant Palmer. 
in that action having been ſurrendered in diſcharge of his bail, 2 Wil. 335. 
the attorney neglected to charge bim in execution, whereby he | 
was diſcharged, the action was held well to lie againſt the 
attorney for ſuch neglect, | LR 


&« But the damages in this action muſt not uy Bag to 
the full amount of the firſt judgment, and therefore the 
« remedy muſt be by this ation, not in a ſummary way.” 


For where in debt, the party was arreſted by the defendant Pitt v. Yalden. 
who was plaintiff's attorney; but he having neglected to de- 4 Burr. 2060. 
Clare againſt him in two terms, the party was diſcharged on 

common bail, The plaintiff applied for an order of court on 

the attorney, to pay the whole debt; but it was refuſed: the 

court ſaying, That the plaintiff ſhould bring his action regu- 

larly againſt the attorney: for, if the defendant in the firſt 

 aCtion was in ſolvent circumſtances, the plaintiff might till 

recover againſt him, ſo that the whole ſum ſhould not necefſa- 

rily go in damages againſt the attorney. | 1 


1 Where an attorney takes upon him to appear for another, Anon. 

be court looks no further, but proceeds as if the attorney had Salk, 86. 
8 authority, and leaves the party to his action againſt 

im. | | off 


©... © Bae 
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3 ec But the remedy for injuries by this action, is not con. 

cc fined to the caſe of attorney and client: for if in the conduct of 
ce a ſuit againſt any perſon an attorney is guilty of any diſho- 
<« neſt or unwarrantable practices, he is ſubject to this action 
cc at the ſuit of the party grieved.” ; | 


Knight v. For where the plaintiff had been ſued by one Left, to 

| 2 whom the preſent defendant was attorney, which fuit had 
ert. 135* been non-profſed and coſts aſſeſſed; yet the defendant having 

| knowledge of-this, had unduly — maliciouſly procured a 
judgment ta be ſigned againſi the praintsff at the ſuit of Loft, 

and taken out execution, under which the plaintiff had been 

impriſoned until delivered by writ of ſuperſedeas, the action 

was held well to lie. 5 

But this caſe falls more properly under the head Malicious 
Proſecution. Quod vid. Plenius. | 


— 


3. or INJURIES BY JUSTICES OF PEACE. 


For any breach or neglect of whoſe duty of office, this 
aCtion lies againſt them. | „ 


« Hawk. P. C. I. As if a juſtice of peace denies, refuſes, or ohſtructs bail 
90. 14H. 7. where it ought to be granted, for ſuch conduct he is liable to 
3 19. Hale an action on the caſe. | FT Ay. 
8 | | 
Green v. Hun- 2. So where the plaintiff was robbed, and he went to a 
Lg dredof Buccleſ- juſtice of peace to take his depoſitions for the purpoſe of charg- 


church. ing the hundred, which the juſtice refuſed to take, whereby the 
1 againſt the hundred was loſt ex action was adjudged 
to lie againſt the juſtice. | | 


2. OF INJURIES BY PRIVATE PERSONS, 


Theſe are diviſible into two heads; 1. To injuries where 
there has been a truſt: 2. Where there has been no truſt, 


.2. Of Injuries where there has been a Truſt. 
| Theſe form the head of Bailment. 
Bailment is of ſix kinds. | 


2 1.d. Raywm, 1. © The firſt is a naked bailment, to keep for the uſe of 
903. &. the bailor, without any profit to the bailee: in this caſe the 
Com. Rep. 134. ce bailee is not chargeable, except in caſe of groſs negligence; 

“„ mere want of care is not ſufficient.” 


_ Myttonv Cock. As where the plaintiff who was owner of a cartoon, left 
2 Stra. 1099. jt with the defendant who was an auctioneer, without any | 
agreement to take care of it to re- deliver it ſafe, or without 
| any 
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any agreement for a reward, and the cartoon was ſpoiled; for 
which the plaintiff brought this action, when it was adjudged 
on a motion for a new trial, that it was proper evidence to be 
left to a jury, Whether the defendant had been guilty of any 
groſs neglect in the keeping of it, for ſuch alone ſhould charge 
| him? and the jury found for the plaintiff on that ground. 


So where the defendant, who was a general merchant, be- Shields aff. of 
ing about to export a quantity of leather cut out, the bank- Goodwin v. 
rupt applied to him to enter a parcel of the ſame leather at 2 
the cuſtomhouſe for exportation to the fame place; but the 153. Ld 
defendant was to derive no manner of advantage from it, but 
did it merely gratuitouſly ; the plaintiff entered his own and the 
other's goods at the cuſtomhouſe, but by a wrong denomination ; 
in conſequence of which both parcels were ſeized, and this 
action was brought by the aſſignees to recover damages for 

the neglef? : but it was reſolved, That the defeadant having 
undertaken gratuitouſly to act for the defendant, not being to 
receive any reward, nor being in a ſituation which neceſſarily 
imported ſill in that buſineſs in which he ſo undertook for the 
other, and having taken the ſame care which he had done of his 
dcin, that he was not liable to an action for the loſs of them. 


2. 4 The ſecond kind of bailment is, the entruſting of 
“ goods to be carried for hire or reward, in which cafe the 
I bailee is chargeable for any loſs: this is the caſe of car- 


«K iers.“ 


1. At common law, a carrier is liable by the cuſtom of Co. Litt. 89. 
the realm to make good all loſſes of goods entruſted to him Coggs v. 
to carry, except ſuch loſſes as ariſe from the a& of God, or nip 


of the king's enemies: to which may be added, ſuch as ariſe 900, in which 
from the default of the party ſending them. 8 caſe thisdoctrine 


| | is examined at 
As if a carrier is robbed, he ſhall be liable for the loſs, not Brent length. 
Lane v Cotton. 


on the ground that he may charge the hundred under the ſta- 8 
tute of We/tmin/ter, but becauſe, that if it was otherwiſe, he . 
might by colluſion procure himſelf to be robbed, and dra, 

the owner of the goods; and ſo in other caſes where the 

grounds are the ſame. Ra | 


But 1. The aft of God ſhall excuſe the carrier. 


As where the defendant's hoy, having goods of the plain- Amies v. 

tiff on board, on coming through the bridge, was by a ſudden Stephens. 

guſt of wind driven againſt the arch and ſunk; the owner of © Sera. 128. 

the hoy was held not to be liable, the damage having been 
occaſioned by the act of Gad, which no care of the defendant's 

could provide againſt or foreſee: and though in this caſe tze 

I 5 I plaintiff 
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plaintiff 2 in evidence, that if the veſſel had been better 
ſhe would not have ſunk in conſequence of the ſtroke, Chief 

_ Juſtice Pratt held, That a carrier was not obliged to provide 
a new carriage for every journey: it is ſufficient if he pro- 
vides: one which, without any extraordinary accident, will 
perform the journey. 1 5 


Oravesv Barge. And upon this ground of its being the act of God, if a 
2 Roll. Rep. 79 bargeman in a tempeſt, for the ſafety of the lives of his paſſen- 
Bo | gers, throws over board any trunks or packages of value, he is 
not liable for the loſs. | N . 


« But if the carrier of his own accord goes into dangers, from 
« which a boſs is likely to accrue, the act of God ſhall not ex- 
X cuſe him.“ ä 


As in the caſe of Amies v. Stephens (ante fol. 619.) where 

it was further held, That if the hoyman had gone to ſea vo- 
luntarily in bad weather, fo that there was a probability of his 
ſhip being loſt, that he would not have been excuſed.” 


But it muſt fully appear that the loſs was occaſioned by 
&« the act of God, in order to excuſe the carrier's preſump- 
tion: that it might ſo have happened will not be ſufficient.” 


Forward v. For where the defendant, who was a carrier, having lodged 
Pittard. his waggon in an inn, an accidental. fire broke out, which 

1 Term Rep. conſumed it; he was adjudged to be liable, though it was 

g contended, that it did not appear in this caſe how the fire 
5 ſo that it might be by lightning, and ſo be the act 
* | | A 


It was further held in this caſe, That negligence does not 
enter into the grounds of this action; for though the carrier 
uſes all proper care, yet in caſe of a loſs he is liable. 


2. « The next exemption from loſſes by a carrier, is where 
“ it is done by the ac of the king's enemies; but they muſt be 
public enemies, not traitors or felons,” _ + 


Morſe v. Slue. For where it was found on a ſpecial verdict, that the plain- 
x Vent. 109. tiff had delivered to the defendant on board his ſhip the goods 
A nears, of in queſtion, and that there was a ſufficient crew for the ſhip, 
3 burt that at night eleven perſons boarded the ſhip as pirates, under 
Barclay v. pretence of preſſing, and plundered her of the aus it was 
| Higgins. adjudged, that though by the admiralty Jaw, if the ſhip is 
Paſc. 24 Geo. 3. robbed by pirates, the maſter is diſcharged ; yet that that 


Fererm Rep, Cabot hold in this caſe, the ſhip being infra corpus comitatus, 
| 2 * . the defendant was therefore liable; for ſuperior force ſhould 


not excuſe him. 
: | 3. And 


N 
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x” 5 « And laſtly, The default of the owner of the goods laſt 
ec f! | a 


m/elf, ſhall exempt the carrier in caſe of a loſs,” 


For where in an action againſt a carrier for igently Ferrarv. Adams. 
carrying a pipe of Hy which by that means * Pal Ann. 
wine ſpilt, it was adjudged good evidence for the defendant Buli. N. P. EY 
that the loſs happened while the defendant was driving gently, | | 
and aroſe from the wine being in a ferment; ſo that the loſs was 
occaſioned by ſending it in that Rate. pe 


So if a carrier's waggon is full, and yet a perſon forces his Lovettv.Hobbe. 
son him, and they are loſt, the carrier is not liable; for * Show. 127. 
it was the owner's folly to act with ſo little precaution. 


4. © But for all other accidents and perils the carrier is 
4 liable, from whatever cauſe they proceed.” 9 


As where in an action againſt a barge-maſter for goods Dale v. Hall. 
poiled by water, the defendant proved, that when the goods 1 Will. 28 1. 
were put on board, that the veſſel was tight, but that the 
damage was occaſioned by a rat's eating out the oakum, 

through which the water came; it was held to be no excuſe. 


2. 4 But in order to charge the carrier, theſe circum- 
« ftances are to be obſerved:” ns 1 


CCC 
carrier himſelſ, or in his ſole care. 2 7 8 


For where the plaintiffs ſent their ſervant with the goods in Eaft India Com- 
queſtion on board the veſſel, who took charge of them, and Pay v. Pullen. 
they were loſt, the defendant was held not to be liable; for * 690. 
the goods were in poſſeſſion not of the defendant, but of the 
plaintiffs ſervants. F 


2. 4 The carrier is liable only ſo far as he is paid; for he is 
« chargeable by reaſon of his reward.” | 


For where a man delivered a bag, containing money, to a Tyleyv. Morris. 
carrier; and being aſked how much it contained, anſwered Carth. 485. 
200 J. for which only he paid, and the carrier gave a receipt | 
accordingly: in fact, the bag contained 400/. the carrier was 
robbed, and he was held to be liable only to the amount of 

.200/, being ſo much only for which he had received payment. 


3. „ Under a general 2 a carrier is bound for what- 
© ever he receives, but under a ſpecial acceptance for ſo much 
© only as he bona fide undertakes to carry.” . 


As if a carrier aſks what is in a box, and is told ſilk; if it a v. 


be money, and it is loſt, the carrier is liable, unleſs he made Quennel, | 
in, . 


a ſpecial G. 1 
Bull. N. P. 75. 
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a ſpecial acceptance. But the intended. cheat may perhaps 


Induce the jury to give leſs damages than otherwiſe, 


« But under a ſpecial or qualified acceptance he is bound 


“ no farther than he undertakes.” 


| Gibbon v. 
Paynton. 


1 Burr. 2298. 


For where the owner of a ſtage- coach put out an adver- 


© tiſement, © That he would not be anſwerable for money, 


plate, or jewels, above the value of 5l. unleſs he had notice, 
and was paid accordingly:“ it was adjudged in this caſe, that 
all goods ſo received by this coach were under that ſpecial 
acceptance; and that if money or plate was ſent by it, with- 
out notice and being paid for, that if leſt, the coach-owner 
was not liable. he 


| Clay v. Willan, And where an innkeeper publiſhed ſuch a notice, that caſh, 


H. Black. Rep. 
298. | 


plate, jewels, writings, and other kinds of valuable articles 
would not be accounted for if loſt, of more than Fl. value, 


- unleſs entered as ſuch, and a penny infurance paid for each 


Gibſon v. 


pound value: if goods above that ſum in value are ſent by a 
perſon who knows of theſe conditions, and does not pay the 
extra ſum required, he ball not recover even to the extent of 
the Fl. or the ſum paid for booking. 


And note, That the notice in this caſe was by an adver- 


Faynton, ſupra. tiſement in the newſpaper, though it was proved that the plaintiff 


had been ſeen reading it; but the court held that notice ſuffi- 
cient; and per Juſtice Yates, A perſonal communication is 


not neceſſary to conſtitute a ſpecial acceptance. 


s.C. 


2. In this caſe Lord Manifold ſeemed to be of opinion, 


that in all cafes of ſending things of great value, as money or 


jewels, by a common carrier, that the carrier ſhould haue no- 
rice 7 it, and be paid accordingly; contrary to the caſe of 
Titchburn v. White, 1 Stra. 145. Somewhat ſimilar to that 
of Drinkwater v. Quennel, ante. Hoa i Ee et: 


4- « A delivery to the carriers ſervant is a delivery to him- 
« ſelf, and ſhall charge him; but they muſt be goods ſuch as 
« it is the cuſtom of the carrier to carry, not out of his line 


« of buſineſs.” 


As where the plaintiff declared, That the defendant was 
the owner of a ſtage-coach, in which he had taken a place, 
and delivered a trunk to the driver of the carriage, for tak- 
ing care of which he had given him a gratuity; the trunk. 


was loft, and on action brought, C. J. Holt was of opinion, 


That this action did not lie againſt the maſter, for that a 


Alage-coachman was not within the cuſtom as a carrier, on | 


TRESPASS ON THE CARS. * 


be takei a diftind price for the carriage of goods; for his buſi- 
' neſs is only to carry perſons, Here was no price paid, the 
money given to the coachman being but a. gratuity, not a 
price for the carriage; and the maſter is bound for the act of 
his ſervant only while he acts in purſuance of his authority. 


8 * Where goods are Joſt which have been put on board 
« a ſhip, the action may be brought either againſt the maſter 


« or againſt the owners,” 


For the owners are liable in reſpe& of the freight, and Boſon v. Sand- 
having employed the maſter ; for whoever employs another is ford. 
anſwerable for him, and undertakes for him, and the maſter * Salk. 440. 
is chargeable on the ſame ground; for he may have an action 
for the freight. But if an action is brought againſt the own- 
ers, they ſhould all be joined in the action, for it is quaſi ex 
contrattu as to all. e = POTS nts 


Though if one only is ſued, he muſt plead it in abatement Rice v. Shuts, 
that there are other partners; for he ſhall not be allowed to 5 Burr. 2611. 
give it in evidence, and nonſuit the plaintiir, 


goods are loſt in tranſitu while immediately under his care; 28 
a 429. 


for he is bound to deliver them to the conſignee, or ſend notice ; Rack ; 
to him according to the direction: and though they are carried 916. 8. E. 
ſafely to the inn, yet if left there till they are ſpoiled, and no | 
notice given to the conſignee, the carrier is liable. 

And the law is the fame in the caſe of letters, which the Browning v. 
poſt-maſter mut deliver at the houſes of the inhabitants within Sid 
the poſt- town. . e W 


6. It is not — in 2 to charge the carrier that the Golding v. 


And note, That either conſignor or conſignee may bring Davis v. James, 
the action for goods loſt, againſt the carrier; and if the ac- 3 Burr. 2680. 
tion is brought by the pas ee the objection that the pro-·᷑ | 
perty is in the conſignee does not lie in the mbuth of the car- 
rier; for the property is no part of the queſtion as to him, 
and particularly if the agreement for payment was with the 
conſignor. | ps 


| 7. 0 But, in order to charge a perſon for goods Joſt when 
committed to him to carry, it muſt appear that the perſon 
* was a carrier, and the goods in the way of his buſineſs.“ 


For where the caſe was, That he eee received Garſide 2 84 
certain goods to be forwarded from Stou?port to Stockport, Rieter of the 
dy the way of Mancbeſter, to which place the defendants ang F 
were carriers; the goods were by them forwarded fafely to 4 Term Rep. 
: ; | $ ot; i Adanchefter ; 58 1. 5 


. 
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Mancheſter 3 it appeared, that according to the courſe of 
buſineſs, that when goods are to be forwarded beyond Man- 
cheſter, if there is any carrier from the place of their deſtina- 


tion in Mancheſter when they arrive, that they are delivered 
to him on payment of the carriage to Manchefter; but that 


if not, that the defendants keep them in their warehouſes, 


4 


Dale v. Fall. 
1 Wilſ. 481. 
Rich v. Kneſ- 


without charging any thing for keeping them, till a carrier 


arrives to whom they may be delivered: the goods in queſtion 
arrived at Mancheſter on the thirtieth of September: there was 
then no carrier there from Stockport, upon which they were 
houſed in the defendants warehouſe, where, by an accidental 
fire, they were the ſame night conſumed: it was decided, 
That the keeping them being for the convenience of the 
owner of the goods, not of the carrier, he was not liable; 
and that this was an attempt to charge him as a warehouſe- 
man, which could not be, as he had been. guilty of no 
neglect. | „ anc 


But any perſon carrying goods for hire is a carrier, and 
chargeable as ſuch for any loſs; as waggoners, captains of 
ſhips, lightermen, and ſuch like. 25 ä 

But to theſe are the following exceptions: 


1. Hackney-coachmen are not carriers within the cuſtom of 
the realm, ſo as to be chargeable for the loſs of goods, unleſs 


paid expreſsly for the purpoſe; for they undertake but for the 


carriage of the perſon: and on the ſame ground fage-coachmen 
are not liable, unleſs they are paid extra. 


2. The poftmaſters-general are not liable for loſſes of bills 


or notes of value out of letters put into the poſt-office, for 


the poſt-office is for intelligence, not for inſurance; and it is 
impoſſible that the poſtmaſters can be anſwerable, who are te 


Whitfield v Ld. 
Le Deſpencer. 
 Cowp. 745. 


Sutton v. Mit- 
chell. 

1 Term Rep. 
11. ante 


Com. Rep. 134. 


Salk. 523. 


execute their office in ſo many, and ſo very diſtant places. 


And this was ſo adjudged, though it appeared that the note 


in queſtion had been taken out of the letter by a clerk employed 


in the poſi-office as a ſorter of letters. 


3. By ſtat. 7 Geo. 2. c. 15. * The owners of ſhips are only 
&« liable for any loſs by reaſon of embezzlement, ſecreting, 
« or making away of any gold, ſilver, or diamonds, or other 
« merchandize of value by the maſter or mariners, to the 
« value of the ſhip and freight.” pn | 


3. © The third ſpecies of bailment is a delivery by way of 
ce pledge, which is called vadium : as to which,, 


1. If the Per ſo. pawned be ſtolen, the pawnee ſhall 


* be diſcharged, for he had a ſpecial property in them him- 


« ſelf, and therefore is bound to keep them no 3 
| En, | ; = 


( conductio; and here the hirer is to take all imaginable care, 


to merchandize for him, which were loſt, and on an action 


b. „ The laſt peties of bailment is a delivery of goods, Com. Rep. 134. 
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« than as his own; and he ſhall therefore ſtill recover the | 
« money for which the pawn was given.“ _ 


But if the pawner tenders the money, and the 22 refuſes Manby v. Weſt- 
it and keeps the goods, if they are afterwards loſt, the pawnee N k. B 
is chargeable; for after the tender, the goods ceaſe to be a Ball. N. P. 72. 


pledge, and the pawner may have trover for them. 


2. If the pawn be of ſomewhat which is not the worſe for Anon. 
wearing, as. jewels or ſuch like, the pawnee may uſe them, 2 Salk. 52% 
but then it is at his peril, for if loſt ſo, he ſtands at the loſs; _ 
but it is' otherwiſe if the pawn has been locked up, and not 
uſed: but if the pawn be of ſuch a nature, that the keeping 
is a charge to the pawnee (as if it be a cow or a horſe) the 
pawnee may milk the cow or ride the horſe, and this in re- 


compenſe of the keeping. | 


4*A fourth ſpecies of bailment is the delivery of goods Com. Rep. 134 
« for hire; as hiring out an horſe, which is called locatio or | 


« and if, notwithſtanding, the thing be loſt, he is not £9 
« liable.“ | 7 


5. A fifth ſpecies. of bailment is a delivery of goods for 
« ſome purpoſe (as to merchandize) without any reward: it 
« is called an acting by commiſſion, and though the bailee is to 
« haye nothing for his trouble, yet if there was any neglect 
« in him, he will be anſwerable, for his having undertaken a 
« truſt is a ſufficient conſideration; but if the goods are loſt 
« without any default in him, he is not chargeable; for his 
« having taken reaſonable care ſhall diſcharge him.“ 


As where the plaintiff had ſo bailed goods to the defendant, Gofwell v. 


Dunckerley. * 
brought, the defendant pleaded that he had lodged them ſafely in . 632. 


a warehouſe at Porto Bello, from whence they had been taken by 


the enemy, and demurrer for cauſe, that by putting them out 


of his poſſeſſion he had not taken due care of them; but per 

cur, If the warehouſe was not a place of ſafety, the plaĩntiff 

ſhould have replied fo, for a ſpecial bailee is not to carry the 

goods about with him; and if he lodges them in a place of | 
ecurity, he ſhall not be charged in cafe of a loſs. - | 


from the keeping of which ſome profit ariſes to the bailee; 
© as oxen to plough with, which are to be returned in ſpecie; 
«-this is called an accommodation, a lending gratis: in this 8 


_ © caſe, the borrower is bound ſtrictly to keep the thing fo 


ent, for if he be guilty of the leaſt neglect, he im ba 
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| Com. Rep. x36. 


Ibid, 
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 anſwerable, though he ſhall not be charged where he is in 
But in this caſe the bailee muy? »ſe the thing lent in the non. 
ner intended; as if a man lends another an hotfe to ng nl | 
the weſt, and he goes into. the north, and the horſe dies, the 


bailee is chargeable; but if the horſe be ftolen out of the 


ſtable without any fault of the bailee, no action lies; but 
otherwiſe, if he leaves the door negligently, and the horſe is | 


ſtolen. 


Calye's caſe. 
Ibid. 


Under this head of bailment ſeems to fall the action againſt 
innkeepers, for they are chargeable with any loſſes happening 


in their inns by reaſon of the profit, ariſing either from the 


keeping of the horſes, &c. of their gueſts, or from the pro- 
fits from the gueſts themſelves. . 


As to whom it has been reſolved, | 
1. The perſon chargeable as an innkeeper muft be the 
keeper of a common inn, for ſuch only are chargeable for the 
loſs of the goods of the gueſts whom they entertain. 


It was moved in this caſe in arreſt of judgment, that the 
plaintiff, in his declaration againſt the defendant, who was 


an innkeeper, had ſet out the houſe only as 3 not as 


commune hoſpitium; but it was over-ruled, for hoſpitium means 
a common inn; it would be  domus, not hoſpytrum, if it was 
not commune. © 2 | 


2. It muſt appear that the perſon robbed in the inn was 2 


traveller and gueſt; for if a neighbour comes to an innkeeper, 


and deſires a lodging, ſuch perſon is not a gueſt to recover 
againſt the innkeeper. 1 an rar.c 
3. So he muſt be received as a gueſt by the innkeeper in 
order to make him chargeable, © . ; 
For if a traveller comes to an inn, and the innkeeper tells 
him his houſe is full, and the traveller replies, that he will 
ſhift or take his chance in the inn, which the innkeeper ſuffers - 


him to do, and the traveller is robbed, the innkeeper is not 


liable; but if the traveller had not uſed theſe words, and the 
innkeeper notwithſtanding his firſt objection had admitted 
him, he had been chargeable; for in the firſt caſe, the tra- 
veller takes all riſk of loſs upon himſelf, and the innkeeper 
refuſes to take charge; but in the latter caſe, the admiſſion is 
an implied waiver of the firſt denial, and fo reſtores the right 


of charging him. | 
J. © The los to the gueſt mult be occaſioned by the at? of 
the iunkreper, or ſame of his ſervants, or through their ne- 


glei. YR 
I Therefore, 
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Therefore, if the gueſt is robbed by his own ſervant or com- Calye's caſe. 
4m, the innkeeper is not liable z becauſe it was the gueſt's 8 C0. 3% 
fult to have ſuch perſons with him; but if the innkeeper ap- 
ints another perſon to ſleep in the room with his gueſt, 


ud he is robbed, the innkeeper is liable, 


5. The innkeeper is vnly anſwerable for ſuch goods of his 8. C. Ibid. 
zueſts as are within his houſe, and fo are under his care: and 
therefore if a gueſt at an inn orders his horſe to be turned out 
to graſs, and the horſe is ſtolen, the innkeper is not liable; 
hut if the innkeeper had turned the horſe to graſs, out of his 
own head, he had been liable, for it was his own act, and the 
horſe entirely in his own Care. TY REN | 


And even while. the. things are in the inn, if the inn- Brand v Glaſs. 
keeper directs the gueſt to place his gaads in a particular place, Moor D Io 
under lock and key or he will not be anfwerable for them, and Dyer 206. 
the gueſt refuſes or neglects to do fo, but puts them in ano; 
ther place, and they are loſt, the innkeeper in that caſe is not 


chargeable. 


But without ſuch particular direction from the innkeeper, Calye's cafe. 
if the goods are loſt, it will be no excuſe to ſay that he de- Ibid. 
lvered the key of the chamber to the gueſt, and that he did _ | 
not acquaint the innkeeper what the goods were; or that the 454 1 
, d Gon GE Eh 5 


6. « As the innkeeper is chargeable on the ground of the 
« profit he derives from his gueſt or his goods, where there- 
- © 15 noprofit to the innkeeper, there ſhall be no charge,” , 


Therefore if a gueſt comes to an inn, and departs leaving Gelley v. Clark. 
his goods there, aad tells the innkeeper that he will return in 2 23 | 
a few days, and during his abſence the goods are loſt, the inn- 
keeper thall not be charged; for he has no profit or gain from 

the keeping of ſuch dead goods, and therefore ſhall not be 


chargeable for their loſs. 
But to this are theſe exceptions: | 
t 


1. It muſt not be a temporary abſence; as if the gueſt Sir Edwin 8an- | 
| Foes out in the morning about buſineſs, and returns before 8 = 189 

night, this is not ſuch an abſence as ſhall excuſe the inn=  * 
keeper, | | e 


2. This js confined to the caſe of dead goods; for if the Vork v. 

gueſt leaves his horſe there for any time, though he is not Grindeſtone. 
there himſelf, the innkeeper ſhall = charged in caſe of 2 *. 388. 

loſs; for the ſtanding of the horſe is a profit to the inntecper, 

and in reſpect of that he is chargeable. © _ 
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. Te was adjudged in this caſe, That whert to an afion 
againſt an innkeeper for goods loſt in his inn, he pleaded, that 


at the time that the plaintiff lodged in his inn, he was fick and 


7 non ſane memory: on demurrer to this plea, it was held, 
hat if a man keeps an inn, he ought at his peril to take 


care of the goods of his gueſts, and if he be ſick, that his 


ſervants ought; and that it lieth not for him to ſay that he was 


of Ire g to diſable himſelf in this action, no more 
than in debt on an obligation. 1 F. 7 


8. The writ againſt innkeepers, mentions only bona & 
catalla, which properly does not comprehend deeds or wri- 
tings, which are only choſes in action; yet by reaſon of the 
words in the writ, “ ita quad hoſpitibus nullum eveniet dam- 
num, they are comprized; and for the Joſs of theſe the 


plaintiff may declare ſpecially. __ 


But theſe words confining .the loſs to moveables, the inn- 


keeper ſhall not be liable for any 4% or injury done to the per. 
ſon of his gueſt while in the inn; as an aſſault, battery, or 
7 7 SE | 


9. If, a ſervant is robbed of his maſter's property, the | 


maſter may maintain this action againſt the innkeeper at whoſe 


a inn the goods were loſt. 
And in ſuch ſuit by the maſter, he need not ſhew that the | 


ſervant was on a journey, for perhaps he was at the end of his 
Journey ; as in London on his tar . buſineſs. 


10. If one joint-tenant of goods is robbed, both may join in 


this action. | 


II. Another caſe in which an action lies againſt an inn- 


keeper: as ſuch, is for refuſing to entertain a traveller, and to 


provide his horſe with meat, he tendering him the proper 


Dyer 158. pl 33. price for the ſame. 


2. OF INJURIES TO PERSONAL PROPERTY IN CASES 
| WHERE THERE IS NO TRUST, 


The principal injuries under this head, are, 1. For mali- 
ciouſly ſuing out a commiſſion of bankruptcy: 2. For de- 
ceit in ſales: 3. For not procuring an inſurance: 4. For 
the malicious uſe of any power or authority, TY 


| Of Injuries by Maliciouſly ſuing out a Commiſſion 


Brown v. 
Chapman. 


7 2 againſt another, which commiſſion is afterwar 
8. ſeded, an action on the caſe lies againſt ſuch petitioning 
| creditor at the ſuit of the bankrupt; and this notwith- 
ſtanding the bond given in purſuance of ſtat. 5 G. 2. c. 30. 

TE 


of Bankruptcy. 


If any perſon ſhall maliciouſly ſue out a commiſſion 7 hour 
s ſuper- 


ELON er non you. , 
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to the chancellor in the penalty of 2001, conditioned to prove 
the bankruptcy, and by him aflignable to the bankrupt, for 
this bond may be inadequate to the damage ſuſtained; and 
though there is the ſame remedy under the ſtatute, yet it is a 
common law - remedy, and the On in the affirmative, 


both ſtand together. 


2. Of Injuries from. Deceit i in Sales, 


This reſpects warranties or frauds in the caſes of N | 
Where there is ſome fraud or deceit on the part of the eller: 


2, Impoſition from cheating, or falſe pretences. 


Fraud or deceit in the ſeller may be either, I. In the value 
7 the thing ſold: 2. In the ſeller's title to it. 


I, © Where a thing is of a certain value, and that known 
« to the felter, but cannot be known to the buyer; for any 
« deceit in the affirming the value to be different from what 


« it is, this action lies.“ 


As where the landlord of an houſe, wiſhing to diſpoſe of Rifaey v. Selby. 
his intereſt init, affirmed the rent to be more than it really was, * Salk. 211. 
whereby the purchaſer was induced to give more for it than it 
was worth, this action was held to lie; for the value of the 
rent was a matter of private knowledge between the landlord | 


and tenant. 


« But if the bajar has it in his diver to tem himſelf of s. c. 
« the true value and neglects it, the action will not 10 7 | 


As if the landlord had only ſaid, that J. S. would give fo Lord 8 | 
much for it, —_— S. had never offered any thing, the 1118. 
ation would not lie, for the buyer might have enquired from 
J S. and been informed of the truth. 

This is the caſe of: things of certain lk, but dio the Leakins v. 
things ſold are of uncertain value; that is, which may — nd Cliſſell. 
on whim or fancy, as pictures, or ſuch things dies A nn 
of more value to one perſon than to another, there no 


will lie, in caſe of taking an exorbitant price. 


2. 6 From theſe caſes it appears, that a man 1s chargeable | 
© in the caſe of ſelling. any thing for more Wan its value, 5 


* knowingly.” 

( But it alſo lies for a ſale of a thing where * ſeller is — 
ignorant of the value, and that i 18, where De: ſells i 1 t with a valve 
* warranty of its value or quality.“ 1 16 885 


As where the plaintiff declared that the defendant, being a Chandler v. 
goldſmith, and having a ſkill in precious ſtones, had a ſtone Lopus.. 
which he affirmed to be a Bezoar-ſtone, which he ſold to him (*. Jac. 4. 


for 200l. abi revera, it was not a Bezoar- ſtone; the defendant 
| pleaded = 
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pleaded not guilty, and the plaintiff had a verdict; but the 
judgment was afterwards arreſted, becauſe. that the declaration 
had not charged either that the defendant fold it Enowing it 
22 ezoar, or that he had warranted it for ſuch a 


3. « If a ſervant ſells any thing in the way of his maſter's 
te buſineſs, and warrants it, if there is any fraud or deceit, 
e the maſter is liable.” >. 


As where a goldſmith's apprentice fold an ingot of gold 
and ſilver, upon a ſpecial warranty that it was of he Ge 
value with an affay then ſhewn, and upon evidence it appear- 
ed, That he had forged the aſſay, and made the ingot out of 
a lodger's plate that he had ſtolen; the maſter was held to be 
&« And even though the ſeller himſelf has been deceived by 


te his ſervant, yet is he liable to the buyer,” 


Hernv.Nichols,. For where a merchant ſold ſilk to another, which e 


| 1 Salk. 289. 


wards appeared not to be of the kind the purchaſer meant to 
buy, whereby he was impoſed upon in the value; he reco- 
vered againſt the merchant the ſeller, though it appeared that 
there was no actual deceit in the ſeller, but that it was in his 
factor beyond ſea; for he ſhould be anſwerable for the deceit 
of his factor civiliter, though not criminaliter ; and ſince 
ſomebody muſt ſuffer, -it was more reaſonable that he who 
truſted the factor ſhould be a loſer than the other. 5 


4- © But in order to charge the ſeller by reaſon of bis war- 


 & ranty, it muſt be obſerved,” 


1. © That the warran does not extend to defetts viſible to 
« the eye of the buyer, for of theſe he muſt be apprized at 
* the time of the ſale; but if the defect is not viſible, there 


u general warranty ſhall extend to it, and ſubject the ſeller 


in caſe of a fraud.” 
As on a warranty on the fale of cloth that it is of ſuch 2 


length, and it turns out to be otherwiſe, this action lies againſt 
the ſeller; becauſe ſuch a defect is not viſible to the eye, but 


is to be diſcovered only by meaſuring. | 


But where the warranty was on the ſale of an horſe, which 
was watranted ſound by the ſeller, and it appeared afterwards 
that Se Twas: blind, this action was held to lie; for though 


' blindneſs is a defect in general viſible to the eye, yet in horſes 


it requires ſeill to diſcern it. 


2. 4 The warranty muſt be made at the time of the fak 
« and not after it, in order to charge the vendor; fr i 
—_ 


t 
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4 made after the ſale, it is made without conſideration: nei- 


| « ther does the buyer then take the goods on. the Credit of 


« the ſeller.” 
« So the warranty ſhould be in the preſent cenſe, that the 3 Black. Comm. 
« thing is ſound, not that it will be ſound,” „ 


& And where there is an expreſs warranty, the warrantor Per Lord | 
« undertakes that it is true at the time of making it, and no 1 
jength of time elapſed after the ſale will alter the nature of . 9 


« a contract originally falſe; and if it be falſe and fraudulent 


on the part of the ſeller, he will be liable to the buyer in 
damages without either à return of the thing or notice.” - 


For where in an action on the warranty of a mare, fold by Fielder v. Star- 
the defendant to the plaintiff, it was proved, That in March in- 
1787, the defendant fold the mare to the plaintiff, and war- 15, 1 7. 
ranted her Jong and free from blemiſh and vice: ſoon after the © 
fale, the plaintiff diſcovered that ſhe was unſound and vici- 
ous; he however kept her for three months, and endeavoured  ” 
to cure her: at the end of three months he ſold her, but ſhe 
was returned as unſound. After ſhe was ſo returned, the 
plaintiff kept her till the month. of October, when he re- 
turned her to the defendant, who refuſed to receive her: on 
her way back to the plaintiff's ſtable ſhe died; and it was 
the opinion of farriers that ſhe had been unſound a twelvemonth 


before; it alſo appeared that the plaintiff and the defendant had 


been often together, during the period he had had her, but it 

did not appear that the plaintiff had ever acquainted the de- 

fendant with the circumftance of her being unſound: the 

jury found a verdi& for the plaintiff; and on a motion 

5 1 new trial, the court held the above doctrine, and re- 
it. | 


3. © An offer of a warranty at one time, ſhall not extend 


© to a ſubſequent ſale of the ſame thing.“ 


For where the defendant came to the plaintiff, who was a Anon. 
ſword=cutler, and offered to ſell him a ſecond-hand ſword, and 1 Stra. 4147 
warranting the hilt to be ſilver; the plaintiff offered him a 
guinea and a half for it, which the defendant then refuſed; 
but having offered his ſword to many ſword-cutlers, and none. 
bidding him ſo much money as a guinea and a half, he return- | 
ed to the plaintiff, who then would give him but twenty-eight 1 rt 
ſhillings, which the defendant took : it appeared afterwards : 
that the gripe only was filver, and the reſt braſs; upon which 
the plaintiff brought his action on the firft warranty, when 
the court were of opinion, That it did not extend to the ſubſe- 
quent ſale; and the plaintiff was non-ſuited. | | 


. 


1 


ws 


Southern v. 
Howe. 
x Roll. Rep. 5. 
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4. If the vendor, knowing the goods to be unſound, ales 
any art to diſguiſe them : or if 0 ee in any ſhape different 
from what he repreſents them to be to the buyer, this action 
lies; for this artifice ſnall be deemed equivalent to an expreſs 


2. « The ſecond ſpecies of fraud in the fuller on which 


“s this action is founded, is where there is a fraud in the re- 


« preſentation he makes of his title to the thing ſold.” 


As where the plaintiff declared that the defendant, affirm. 
ing a certain horſe to be his own, and that he nad bred him, 
ſold him to the plaintiff; whereas in fact he had never bred. 
him, and he was the property of F. S. the plaintiff recovered 
notwithſtanding there was no expreſs warranty or averment 
that the defendant knew that the herſe belonged to J. S. 


And the buyer may maintain this action againſt the ſeller, 
who ſo ſells without any title the goods of another, though he 
has never ſuſtained any damage, or the true owner has not reta- 
ten them, or ſued him for them; for the ſale under theſe circum- 


ſtances is itſelf an offence ; and if he ſhould wait till the goods 
were retaken, he might be remedileſs, and ſuſtain a miſ- 


chief. | 
2. The gift of the action therefore is the ſale, the ſeller 


5 knowing the goods not to be his own property; for the decla- 


ration muſt be, that he did it fraudulently, or knowing them nat to 
be his own : it is therefore incumbent on the plaintiff to prove 


that fact, that the defendant knew the things ſold not to be his own 


at the time of the ſale; for if the defendant had a reaſonable 


thing ſold at the time of the fale, no action wi 


ground to believe them to be his property (as if he bought 
them bona fide) no action will lie againſt him; but the defen- 
dant cannot plead ſuch matter, he muſt give it in evi- 

dence. | | Ta 


3. Of the ſame nature with this fraud is where a perſon 


' affirming that certain goods are the property of his friend, 


and that he has authority to ſell them, in fact ſells them, he hav- 
ing no ſuch authority; in which caſe this action lies for the 
deceit. , | | mt 


In this caſe the deceit being in the falſe affirmation, it will 
be ſufficient for the buyer to prove them the goods of ano- . 
ther, without proving that the deſendant knew them to be ſo 

for it need not be averred in the declaration); and this proof 
would be ſufficient to put the defendant upon proof that he 


had authority to ſell them. 


But in both caſes, if the ſeller is out of poſſi of the 
lie againſt 
Shim, 
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kim, though the thing ſold was not his own, unleſs there was 
an expreſs warranty; for being out of poſſeſſion, there was 
room to queſtion his title, and in ſuch caſes it is caveat emptor. 


As where the defendant affirming that he was incumbent Roſwell v. 
of the living of Stoke, ſold the tithes to the plaintiff, when Vaughan. 
in fact he was not incumbent, and had no title, the action ©**: Jae. 196. 
was held not to lie on the ground above-mentioned, he not 
being in poſſeſſion, | | Br 


2. The ſecond ground of this action, as founded on de- 
ceit, is where an injury is done to any perſon from an impoſi- 
tion in cheating or uſing falſe pretences. 4050 


As where money was left in the hands of a third perſon to Thompſon v. 
be delivered to the plaintiff, and the defendant pretending to G=rdner. 
ſuch perſon that he was the plaintiff, obtained the money z Moor. 583. 
this action was adjudged to lie againſt him. oat Log 


« So for cheating a perſon with falſe cards or dice of any Harris v. Bow- 

« ſum of money, this action will lie. | den. 
EE 5 | 1 88 Cro. Eliz. 90. 

But it was decided in this caſe, That where a perſon, af- Johnſon v. Pye. 
firming 'himſelf to be of full age, had obtained ſeveral ſums 1 Sid. 258. 
of money, whereas in fact he was under age, and fo not liable 
to the money borrowed, that the action did not lie; for being 

an infant, bis contracts were all void. l = 


So aſſuming a falſe character, and by that means commit- Skinn. 119. 
ting a cheat is actionable: as if a man, pretending to be ſin- Garford v. | 
gle, prevails on a woman to marry him, when in fact he is wg; 8 Ky 
married, this action will lie. Sed guere, this being felony. Bull. N. P. 32. 


| But if a woman who is married commits a ſimilar fraud, Cooper v. 
no action will lie; for all acts of a feme covert are void,  Whetham, 
"HE | | | oe I Lev, 247. 
3. A third caſe of injury to perſonal property for which 

| this action lies, is 5 | 


* 
« 


For not Procuring an Inſurance. 


For where a merchant gives inſtruction to his correſ- 2 Es 
pondent to effect an inſurance on a ſhip of his, and he ne- 2 Ter Rep. 
glects to do it, caſe lies under the following circumſtances: 187. | 
1ſt, When the merchant abroad has effects in the hands of 
his correſpondent in England, he is bound to inſure, if order- 
eld ſo to do; for the merchant abroad has a right to appro- 

priate his money in the hands of another in the manner he 
thinks proper: 2dly, When there are no effects of the mer- 


chant abroad in the hands of the other, but the courſe of deal- 
| | 5 5 | ing 
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ing has been ſuch, that the one has been uſed to ſend orders 
for inſurance, and the other to comply; in ſuch caſe, if tho 


merchant here neglects to make an inſurance, he ſhall be liable, 
unleſs he has given notice to diſcontinue ſuch dealing: 3dly, 
Where the merchant abroad has ſent bills of lading to his 
correſpondent in England, he may engraft on them an order 
to inſure, as the implied condition on which they are to be 
accepted, which the merchant here muſt obey if he accepts 


| Wallace v. ren. But if the merchant abroad limits the merchant in England 


fair, Sitt. Guild- 


gan, ibid. 


to too ſmall a premium, fo that no inſurance can be procured, 


So where the merchant here uſes due diligence to pro- 
cure an infurance, which cannot be done (as here, be- 
cauſe the ſhip was not regiſtered at Lloyd's coffee-houſe) 
and he afterwards, by other means, gets an inſurance, which 
turns out ineffectual, but without his fault; as where it was 


- ſent to a houſe at Newcaftle, which houſe ee 


. « of none of the 


kept the policy, the m t here was held to be diſ- 
charged. | | Ko The 


« For to maintain this action, the defendant muſt be guil- 
« ty of a breach of orders, groſs negligence, or fraud; and 
tc to theſe matters the attention of the jury is to be direct- 
« ed, who, if ow find that the deſendant was guilty 

o e, the court will give judgment for 
( im.“ ; ; 


Therefore where the plaintiff, who was a merchant in 
Alicant, ſent inſtructions to the defendant who was his agent 
in London, to inſure a cargo of fruit; the inſtrucions were ge- 
neral, nothing as to inſurance in any particular place or manner; 


the defendant inſured the cargo at the London Affurance-office, 
at which office, in policies upon fruit, there is an exception of 


being © free from particular average; the policy was made 


with this exception: a loſs happened, but it was only a partial 


one, ſo that the plaintiff had no benefit from the policy, and he 
brought this action for neglect in effeRing the inſurance; but 
it not appearing that he had been guilty of any groſs neglect, 
or of any mala fides, he deriving no advantage from the inſur- 


ance made in that way, more than in any other, the jury found 


for him; and on a motion for a new trial, the court con- 


firmed the verdict. 18 5 


4. Of 
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4. Of Injuries arifing from the malicious Uſe of 
any lawful Power or Authority to the Oppreſſion 
of another, and the Injury of his Property. 


As where this action was brought againſt the defendant, Sutherland v. 


who was governor and vice-admiral of Minorca, by the plain- 
tiff who was judge of the vice-admiralty court, “ for mali- 
ciouſly, and without probable cauſe, ſuſpending him from his 
office, per quod he loſt the profits and emoluments of the 
ſame :” it appeared that the defendant had legal authority to 
ſuſpend, till the king's pleaſure was known : that he had pro- 
feſſed himſelf ready to reſtore the plaintiff on his making a 
particular apology; and the king approved of the fulpention 
unleſs the terms were complied with; notwithſtanding which, 
the plaintiff recovered 5000l. damages, on the ground That 
the ſuſpenſion was malicious, and had been confirmed, by 
means of the defendant's falſe and malicious repreſentations . 
at home, "1 


Murray, quot. 
I Term Rep. 
538 


But where the action was by the plaintiff Captain Sutton, Sutton v. 

for ſuſpending him from his command of his ſhip, and carry- Johnſtone. 
ing him about with the fleet as a priſoner, until he was tried! Term Rep 
by a court-martial, when he was acquitted; againſt the de- wn. 


fendant who was commodore and commanded it, the action 
was held not to lie; as being of dangerous conſequence to 
the diſcipline of the navy, to permit ſuch actions to be brought 
againſt the commander, and particularly as he was ſubject 
- himſelf to ſuſpenſion and diſmiſſal from the ſervice for any 
cruelty or oppreſſion to his officers: and that therefore the 
only redreſs was by a court-martial. 4: 


3. OF INJURIES TO REAL PROPERTY. 
Injuries to real property fall under the two heads of, I. 
Naifence : 2. Diſturbance; the firſt reſpecting corporeal, tfie 

latter incorporeal hereditaments. | PTY 
I, OF NUISANCE. . 


Nuifance is either to the houſe or to the land. 


1. Of Nuiſance to the Houſe. 


1. « If a man has an ancient houſe, and another builds ſo g co. 82. 


« near to him that he deprives him of the benefit of light and 

© air, by darkening his windows, this action lies againſt the 

< wrong-doer.” | 1 N a 
| * 


Bury v. Pope. 


z 
- 

' 2 
- 
: 
' 
: 
; 
: 
11 
. 
[i 


Cro. Elis. 218. 


any erection to 


o K 
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et But to maintain this action, it is ſaid that the houſe muſt 
« be an ancient houſe; that is, have ſtood there time imme. 
« morial; for if two men have land adjoining, and one builds 
tt A houſe on his own land, and makes his windows look into 


his neighbour's land, though his houſe may have ſtood thirty 


c or forty years, yet may his neighbour build an houſe on his 
« own land, and obſtruct the other's lights; for cujus ęſt ſolum 


C jus oft uſque ad cœlum, and it was folly in the firſt perſon to 
& bui . — 1 I 


| Lewis v. Price. But, however, in an action for ſtopping and obſtructing 
| 1 5 the plaintiff's lights, Juſtice Milmot ſaid, That where an 
ex. houſe has been built forty years, and has had lights at the end of 


it, if the owner of the adjoining ground builds againſt them 
ſo as to obſtruct them, an action lies; and this is founded on 

the ſame reaſon as when they have been immemorial, for this 
is long enough to induce a preſumption, that there was ori- 

ginally ſome agreement between the parties: and he ſaid, that 
as twenty years was ſufficient to give a title in ejectment, on 

which he might recover the houſe itſelf, he ſaw no reaſon why 


it ſhould not be ſufficient to entitle him to any eaſæment be- 


longing to the houſe. _ | 
2. But if a man builds an houſe upon any part of his own 


land, and afterwards ſells that houſe to another, neither the 


vendor nor any ans claiming under him ſhall be allowed by 
op the lights; for no man ſhall be allowed to 
do an injury in derogation of his own grant. 


3. But where a man has ſuch -ancient meſſuage, and ſo 
preſcribes to have his lights uninterrupted, no contrary pre- 
ſcription to ſtop the lights ſhall be alledged againſt it; for 
each being ſuppoſed to have exiſted from time immemorial, 
the latter cannot be deemed more ancient than the former. 


4- © It ſhould ſeem, that where a man builds his houſe 
near a ſtreet, he is entitled to all the privileges of an an- 
< cient meſſuage.” ' EL Swe 27> . 


For this action was adjudged to lie againſt the commiſſioners 
for paving, for raiſing the res þ high as to obſtrudt the plain- 
ti lights and windows; for the ground of the ſtreet being 


mo appropriated to the public, excludes the idea of folly in build- 


ing near the ground of another, and cloſe to the ſtreet is the 
moſt proper ſituation. 5 - 


5. But raiſing a wall to obſtruct a proſpect, or in anywiſe 
to prevent it, is not actionable, for it only deprives the part 


of a matter of pleaſure, and abridges him of nothing either 
uſeful or neceſlary, „„ e 


* N 
4 ö | 
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6. A recovery of damages in this action does not diſcharge 2 


the nuiſance; for every continuance of it ſubjects the offender C1 Elis = 
to a new action, and therefore a perſon may recover damages ; Leon, — I 
for a nuiſance to an houſe which commenced before he came 8.c. _ 
into poſſeſſion, if it exiſted when he entered. | 
Therefore where the plaintiff recovered againſt Roſewell v. 
the defendant for a nuiſance to his houſe, and the defendant _ 5 
afterwards under-let it, and this action was for a continuance “ 
of the nuiſance after the under-leaſe, it was held well to lie; : 
for as he was before liable to an action for the continuance, 
he ſhould not diſcharge himſelf by his own act of under-let- 
ting; and as he had a rent in conſideration of the continuance 
of the nuiſance, he ought to anſwer for the damages it occa- 

So alſo may an action be maintained againſt the aſſignee for Rippon v. 
z continuance of the nuiſance; but with this diſtinction, that Bowles , 
where the whole miſchief has been done to the plaintiff by 28 Jace 473. 
the firſt erection, there the action will not lie againſt the 
aſignee; but where the continuance occaſions a new nuiſance, 


the aſſignee is liable. 8 


7. This action may be maintained by the eee for years, Symonds v. 
for obſtructing the lights of an ancient meſſuage, grounded Seybourne. 

on the preſcription, notwithſtanding the weakneſs of his eſtate; - Car. 325: | 
for the preſcription is to the houſe, not to the perſon. | 


So alſo may he in reverſion as well as he in poſſeſſion main- Jeſſar v. Giffard, 
tin an action for a nuiſance, by obſtructing the lights; for it 4 Burr. 2141. 

is an injury to the znheritance as well as to the preſent enjoy- _ 
ment; and each may have his own action. 


| 1 2 \ 3 
2. A ſecond ſpecies of nuiſance to the houſe conſiſts in 

ver- hanging it, or building ſo near to the houſe of another 

that the water falls off his roof on that of his neighbour, and 


thereby injures and rots it. 


Of the ſame nature alſo was the caſe of putting up a ſpout, Berth v. 
which conveyed the water into the premiſſes of the adjoining Clark. 
neighbour : this was a nuiſance, and actionable. _ AE 


3. A third ſpecies of nuiſance to the houſe, is by infeing wm. Aldred's 

ul with bad and noiſome ſmells, ſo as to make it unwholeſome caſe. _ 
to reſide in; but this falls under the firſt head of Injuries to 9 Co. 57. 2. 

the Perſon. 1 | 


* mY þ 
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1  - TRESPASS ON THE CASE. 
2. Of Nuiſance to the Land. 


„ Roll. Ab. 89g. 1. © If any perſon erects a ſmelting-hoùſe, or works for 
Rex v White. “ making aguafortis, or ſuch like, the vapour and ſmoke of 


x Burr, ( which ſpoils the graſs or corn, or injures the cattle of his 
g « one it is a nuifance to the land, for which this ac- 
« tion lies.“ | . 


wWelbrown v. 2. If a perſon ſuffers the ditch adjoining to bis neighbour's 

| Mordaunt.o land to became foul, or throws ſtones or rubbiſh into it, which 

Oro. Eliz. 191. cauſes it to overflow, and ſo injures the land, this action will 
lie for the injury. „ a re 5 


Rrown v. Beſt. 3. So, if a perſon who has a right to a ſtream of water 
3 Will. 174. running to his land, or mill, and another perſon turns it; or if 
that perſon, having a right to the uſe of it in a certain pro- 


ee, varies from that proportion, treſpaſs on the caſe will 
ie 


againſt him. As in this caſe, where the defendant pre- 


ſcribed to have water from a certain water-courſe, running 


through the plaintiff's ground, to two pits on his ground, for 


watering his cattle, it was adjudged that an action lay for 


_ deepening and widening thoſe pits. 


' Lattrel'scaſe. But where a man has by preſcription a right to a ſtream of 

4 Co. 84. water, he may vary the uſes to which it is applied; as where 
formerly there were fulling-mills, he may alter them to corn- 
mills, if he does not alter the quantity of the water. 


Bow : 4. Another injury to the land is, If a man / fers ſuch a 
"I number” of contes & b; 75 


8. C 
some v.  MNete, That where a nuiſance is done to the land of two 
Barwiſh tenants in common, they ſhall join in this action; for it is 


Co. Jac 237. perſonal, and concerns the profits of the land. 


56. Another injury to the land for which this action is main- 
tainable is, for not keeping the fences in repair, by which a 
party is injured. | Ge: 


8 And ſuch action muſt be brought againſt the occupier of the 


Hampſon. ſand, and will not lie againſt the owner of the inheritance, 
+. who is not himſelf in poſſeſſion; for the landlord cannot be 
os ' deemed a wrong-doer for the neglect of his tenant. 


6. „Another 2 2 to the land for which this action lies, 


« is againſt a parſon or impropriator for not taking away ms 


| ( tithes, which by lying on the 2 , rot and d roy — 4 


Hardy. | 's land that they go in on that of his netgh- 
Cro. Eliz. 547. bour, and ppoil it, and yet for this no action will lie, for they 
- _ 104%. are animals feræ naturæ, in which he has no property. Vid. 


A ME, ns” 1 1 ace. — p_ 
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305 I. * A parſon or impropriator is not obliged to take 


« away the tithes till they are all ſet out: So that no action 
« will lie till then, except there is a cuſtom to the contrary. _ 


Fe or where the aRtion was brought for not taking: away N 
tithes by degrees as cut, the tithes being fo ſet out, grounded © utchins, 
on a cuſtom ſo to take them, it was reſolved, 1. That it was Cowp. 3076 
got ſufficient to eſtabliſh this mode of tithing, that the for- 
mer parſon, ſifty years ago, had ſo taken the tithes: 2. Nor 
that ſuch mode was the cu/tom of acjvining pariſhes; though it 
had been noobs Ke it had cen the cuſtom of the whole 


county. 


, « Where 10 tithes are ſet out, no-notice by the com- 3 Burr. 1893. 
60 * law is neceſſary; but it is required by the ecclehaſtical 
«© aw: And this notice is Au r required by cuſtom; in which 
« caſe it is good. <a | 


For where this don was breypdt againſt the plaintiff, Butler v. 

who was impropriator of tithes, for not fetching away the Heathby. 

tithes within a feaſonable time after being ſet out, the defen- 3 Burr. 189r. 
dant relied on the cuſtom of the pariſh, that notice ſhould 
be given to the owner of the tithes, of the ſetting of them 
out, which in this caſe had not been done: the hath was 
held to de a good and ar one; and the defendant had 


judgment. 


Theſe are the moſt niateril caſes flting under the head of 
Nuiſance, I ſhall now conſider injuries to incorporeal here- : 
ditaments under this head. | 


on Of Diſturbance of Ways. 


1. « If a perſon has a right to a private way over the land Cantrell v. 
* of another, and that way is obſtructed or ſhut up, the per- Cn El a 
* ſon having ſuch right may maintain for ſuch ob rution ; an We 


Y action on the caſe,” | | "A 8. 8. 


2. This right of wa {bes | F rom he op of the Finch Law, 
owner of the ſoil: 2. From preſcription, w ſupp oſes an © Ce 1 
original grant: 3. From operation of law; pe where a man . ; go 5 | 
grants a piece of ground, i in the middle of his field, he tacily 

gives a right of wy to ity a8 necelary to its enjoy! ment. 3s 


So where a man having four cloſes, fold three of them, Clark v Copy. | 
and reſerved the middle one, without any ſaving of a way to Cro. Jac. 170. 


it and there was none but over the cloſes he had fold; it was 
| T+ 1 reſolved, 


- 


Keymer v. 
Summers, 
Hereford | 
Summer | 
' Afﬀfizes 1769. 
Buller N. P. 
74. 


Rex v. Hudſon. 
2 Stra. 909. 


Surry v. Pigot. 
Iatch. 153. 


Poph. 172. 


| 11H 5. 4. 

1 | Year book. 
4 21 E. 3.2. 

2 Shep. Ab. 

| | 156. 


to make it a g 
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reſolved, That the law reſerved to him a right of way to it, 
over thoſe he hãd fold. . 


As to the firſt: « Conſtant and uninterrupted uſage of a 


 < way, though not going the length of preſcription, ſhall 


4 carry ſuch a preſumption of a grant, as to give a good and 
& valid way over the lands of another.“ wp 8 Le 


For where in an action for obſtructing a way, the plaintiff 
proved, that one Fowler was ſeiſed both of plaintiff's tene- 
ment and of the defendant's cloſe; and in 1753 had conveyed 
to the plaintiff the tenement, with all ways therewith uſed, 
and that this way had gone with the tenement as far back as 
memory could go: the defendant produced a ſubſiſting leaſe 
for three lives from Fowler, made ia 1723, by which he de- 
miſed the field in queſtion in as ample a manner as one Rec4, 


2 a former tenant had had it; and in this leaſe there was no ex- 
ception of a way over the cloſe. Juſt. Yates held, That by 


the leaſe without the reſervation of pr þ that it was gone, 


and fo could not paſs under the words all ways in the convey- 


ance. But as the defendant's leaſe had by 3o years preceded 
the plaintiff's conveyance, and the way had been uſed all that 
time, that was ſufficient to afford a preſumption of a grant or 
licence from the defendant, ſo as to make it a way lawfully 
uſed at the time of the conveyance, and then the words of 
reference would operate on it, and the way paſs. | 


As to the ſecond: « But where a way is claimed by pre- 
4 ſcription, if a grant of it appears, the preſcription is ne- 


« cellarily at an end, and mere uſage after, gives no right. 


For where in caſe for ſtopping a way, the plaintiff proved 
it to have been a way as far back as witneſſes could remember; 
but defendant producing a leaſe made of this way for 56 years, 


that it might be a paſſage during that time, which term had 


expired A. D. 1728, ſome years before this action was 
brought; the Chief Juſtice held, That the leaving the way 
open for a few years after the term ended, was not ſufficient 
if to the public. „ 


e But though a perſon may have 2 good right of way, Jet 


“e that ſhall be deſtroyed by unity of poſſeſſion, unleſs it is 


a neceſlary one, and then it ſhall not.“ | 
As if A. ſeiſed of Blackacre, and C of Whiteacre, and 4. 


has a right of way over Whiteacre to Blackacre, and A. after- 


wards purchaſes Mhiteacre, the right of way is extinct: _ 


* 4 N 
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if J. afterwards enfeoffs another perſon of M Hiteacre, the 

ſevering of the poſſeſſion does not reſtore: the right of way, 

if no reſervation nor grant is made of it; for a right of way + 
lying in grant, and being once extinct, by grant only can it 

he revived, - | | we a ON = en A 


2. A ſecond ſpecies of diſturbance for which this action 
les, is for a diſturbance of the right of common. 


But, 1. The ground of this action as far as reſpects the Robert Mary's 

—_ is, that he is deprived of his common, 2 he caſe. 

cannot enjoy it in ſo ample a manner as he is entitled; and 9 C. 11. 
therefore if the 7 be ſo ſmall, that the commoner has not | 

am er @ trivial bofs, this action will not lie for him; but the 

lord may have treſpaſs immediately for any injury. 


2. The commoner has no property in the ſoil, for that ſtill 1 Burr. 265. 
remains in the lord, who may exerciſe any act of ownerſhip Pellew v. 
which does not detract from the commoner's right of com- 8 276 
non: As he may put conies on the common, and the comm 


moner cannot deſtroy them, or fill up their burrows. 


But if they increaſe ſo faſt, and in ſuch numbers as to . cooper v. 
ſtroy the common, the commoner can have this action againſt Marſhall. 
the ford, on the ground that he cannot enjoy his common in * Burr. 260. 
ſo ample a manner, &c, d „ | 

3. Turning an ancient watercourſe js another injury for — 
which this action lies. ; T 

1 Stra. . 

4. A third ſpecies of diſturbance is, that to the right of 

holding fairs or markets, : N e eres 


If any perſon is entitled to hold a fair or market, and another 
perſon ſets up-another fair or market ſo near to the former as 
to prejudice its cuſtom, this action lies for the injury. _ 


1. „But to ſupport this action, it muſt appear that the Hale on 
plaintiff's fair or market was the elder one, for otherwiſe he F. N. B. 184. 
is himſelf the wrong-doer.” Res: | | 


2. It is ſufficient to make it a diſturbance, that the ſecond Bratton, Lib. 2. 
fair or market is erected within ſeven miles of the former; that chap. 24 
is, one third part of a day's journey, reckoned at 20 miles; 

for ſo the day being divided into three parts, he has one third 

to go, one third to return, and one third for his buſineſs. - 


3.4 80 if the ſecond fair or market is held on the fame day ©, a 
* with the former, it is a diſturbance; and even if held on a 
different day it may be a diſturbance,” 


Fes | As 


* 
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Yard v. Ferd. As where the plaintiff declared generally that he was ſeiſed 
ogy 8 of a market, and that the defendant had erected another 
3.1er. 296. without any lawful warrant, within ſeven miles of his mar. 
| ket. Exception was taken in arreſt of judgment, that the 
plaintiff had not ſaid that it was on the ſame day; but it was 

over-ruled, particularly it being after a verdict. 


4- A fourth ſpecies of diſturbance is, 


Ceryton v. If a man is entitled by preſcription to have all the corn of 
4 the tenants: of a certain manor ground at his il, this action 
0 15. lies againſt any of the tenants who carries his corn elſewhere 


Cort v. Birbeck. And a cuſtom, That all the inhabitants, ' tenants, and 

Dougl. 238. reſiants within the manor, ſhall grind all their corn, grain, 

| and malt, which by them or any of them ſhould be uſed or 
ſpent, ground within the manor, and 3 at the plaintiff's 

mill, and noe elſewhere, is a good and legal cuſtom: and a 

bill filed in the Exchequer, wherein the oceupier of the mills 

was plaintiff, and ſome of the inhabitants, reſiant within the 

manor, were defendants, in which aa iſſue was directed to 


| try the cuſtom, is good evidence in an action on the calc, ; 


Bliſfett v. Hart 5. A fifth ſpecies of difturbance for which this action lies: 
Mich. 18 G. 2. If a man has an ancient ferry, and another ſets up a new ferry 
— = p. 56. near it, the owner of the firſt ferry may have his action for 

tete injury, in drawing away his cuſtom. © 


2 Roll Ab. 140. For he who has an ancient ferry is compellable by law to 
find boats ſafe and fit for the purpoſe; and if he does not, he 
may be amerced: And as the law therefore impoſes ſuch a 
burden on him, it will protect him in the excluſive and unin- 
terrupted enjoyment of ſuch right. And therefore where the 
law has impoſed no ſuch ebligation, it gives no ſuch excluſive 

right. | - „ N 


Roll Ab. 107. As if a man ſets up a new mill or ſchool in the neighbour- 
HFale on hood of an ancient one, an action will not lie, though a da- 
F. N. B. 184. mage may from thence accrue to the former mill or ſchool; 

for ſuch rivalſhip is of public benefit and advantage, and it is 


damnum abſq. injuria. 


4 But wherea ferry is claimed by preſcription, the owner 
« fhall only have his actions for direct injuries to his rig * | 


3 For where the plaintiff claimed as leſſee of the ferry from 
4 Torm . upon Hull to Barton, and brought his action for an 
666. ineroachment on his right; it was proved that the * | 

| I 9 85 | who 
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who was owner of a market-boat belonging to Barrow, a | 
lice two miles lower down the river than Burton, had at 
Aerent times forried over perſons to Barton; that there was a 
daly ferry between King ton and Barton, but that the ferry- 
nan was not obliged to provide beats to any place but Barton; it 
as adjudged, That the action would not lie, for the pre- 
ſcription went only to carry perſons over to Barton, and could 
not be extended to the carrying perſons to a different place, 
unleſs that was done colourably and fraudulently to prevent 
tie uſe of the regular ferry, as by landing the paſfengers 
within a ſhort diſtance of the regular ferry. | 


6. © Another ſpecies of diſturbance for which this action 
« is given is, if a-perſon having a right to fit in a particular 


« pe in a church, is diſturbed therein, his remedy is by 


« ation of treſpaſs on the caſe,” 


This right to fit in a particular pew of a church ariſes Gibſ. Codex. 
either from preſcription, as appurtenant to a meſſuage from **** 
keeping it in repair, or from a faculty from the ordinary; for 
in him is the diſpoſition of all the pews, except thoſe claimed 
by preſeription. . 5 


As therefore the diſpoſition of the pews is prima facie in Stocks v. Booth. 
the ordinary, in caſe of any diſturbance in the enjoyment of 1 Term Rep. 
the way” ft plaintiff muſt make out his title either ' againſt ”" 
the ordinary or againſt a wrong-doer, by ſhewing his title by. 
preſeription- to the pew, as appurtenant to a meſſuage, or 
under a faculty from the ordinary. 


But there ſeems this difference that where the action is Kenrick v. 


againſt 4 franger for a diſturbance, the plaintiff need not Taylor. 


ſtate nor prove repairs, it is ſufficient to lay his title gene- 1 855 2 
rally, as appurtenant to a meſſuage. But where the action is 

zgainſt the ordinary, he ſhould ſhew both preſcription as ap- 

purtenant to a meſſuage and repairs; for in this caſe the plain» 

tiff declared on his right to the pew, as appurtenant to an 

ancient meſſuage, and that he, .&c, had uſed to repair it, but 

no repairs: were proved; and the firſt was held to be ſufficient, 

the defendant being a ſtranger. | 1 0 | 


But an uninterrupted poſſeſſion-for ſixty years will not give Stocks v. Booths 
i title, if neither a faculty or preſcription: appears. e 


I: ſeemed in this caſe, that the declaration ought to ſtate Burton v. 


Bateman 0 


repairsz but that the want of it would be cured by a verdict, Te” ow 

eo N 1 Sid, a0. 
. The laſt ſpecies of diſturdance wbich I. hall conſider; 8. CG. 
is that of Offices. . 0 
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x. If any perſon has a title to any office, from whence x. 
or profits are derived, and he is Iturbed in that * 
have an action on the caſe for ſuch diſturbance. 1 


But the plaintiff in ſuch action muſt ſhew that it WAS an 


v. 
5 has office in fee, and had fees annexed to it: for if an office is not 


of that nature, there is no injury; and ſo no action will lie. 


2. The principals of the ſeveral offices belonging to the 
courts, have not a power of turning out their clerks at plea- 
ſure, unleſs in caſes of miſbehaviour or miſconduct: and in 
this caſe an action on the caſe was adjudged to lie againſt the 


defendant, who was cſtos brevium, at the ſuit of the plaintiff, 


who was one of the under-clerks, and turned out of his em- 
ployment by the defendant his principal, without any ſufficient 


rreeaſon or fault. 


C. B 


Bull. N. P. 28. eftate had been deviſed to her, to her ſole and ſeparate uſe, 


4- INJURIES TO PERSONAL RIGHTS, NOT PROPERLY 
REDUCIBLE TO ANY OF THE FOREGOING HEADS, 
"Theſe injuries may be divided into, 1. Such as affect a 
man ſtanding in ſome relation to others: 2. Where there is 


Injuries affecting a man as ſtanding in ſome relation to 


others, may be divided into ſuch as affect him in the ſeveral . 
relations, 1. Of an huſband; 2. Of a father: 3. Of a 
maſter. | 5 | 7 


1. Of Injuries affecting a Man in the Relation of 
1 an Huſband. - 8 

1. 4 If any perſon entices away the wife of another to live 

« apart from him, without ſufficient cauſe, the huſband may 
have this action for the injury.“ | | 


As where the plaintiff declared that his wife, unlawfully 
and without his conſent, had departed from him and lived 


apart, during which time a conſiderable real and perſonal 


and that . thereupon ſhe was deſirous of returning, and 
again cohabiting with him, but that the defendant enticed 
her, and petſuaded her to continue abſent; by which 
means ſhe continued ' abſent till her death, whereby he loſt 


the comfort and ſociety of his wife, and the advantage 


he ought to have had from ſuch a real and perſonal eſtate: 


after a verdict for the plaintiff, and 3000/. damages, it 
was moved in arreſt of judgment, that this was an action 


primæ imprefſionis : but the court ſaid that every action on 


the 
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the caſe was in itſelf a novelty: No action lies without da- 
mages, and the per quod will not be alone ſufficient, except 
the act done be unlawful: but though a bare enticement will 
not be ſufficient nor actionable, yet the jury, under the direc- 
tion of the judge, are judges of the legality. And as re- 
ceiving the ſervant of another ſcienter is a ground for an action, 
a fartiort it is ſo in the caſe of an huſband: and injuries that 
xe within the nature of ſpiritual cognizance, if attended with 
temporal damages, are actionable —— 5 


2. If in conſequence of an enormous battery of his wife, Grey v: Liveſey. * 
or any other bodily injury done to her, the huſband is depriv- Cro. Jac. 3. 
ed of her ſociety and aſſiſtance, he may have a particular 
ation for the injury, and declare for a per quod ſervitium 
amifit.- a 6 J | 


And the ground of the action being the loſs of the wife's Hyde v. 
company, not the injury to the wife herſelf, ſhe need not join Sor. 
in the action. | 8 en 


2. Of Injuries to a Man as ſtanding in the Relation 
of a Father. | 


1. An action will lie at the ſuit of the father for getting bis Tullidge v. 
daughter with chilu. ; be © 
fr 1 . 


But the daughter ſhould be at the time reſident in her fa- Poſtlethwayte v. 
ther's houſe, or the action will not lie, In this caſe Lord Parks. 
Mansfield held, That ſhe ſhould be under the age of 21 years; 3 Burr, 1876. 
but in the caſe of Tullidge v, Wade, it was held to be no ob- 

jection, the daughter being above that age, 5 


And the point was expreſsly decided in this caſe, that the Bennet v. 
action lay though ſhe was above 21 years, and that no con- Allcott, 
tract of hiring need be proved. if ſhe in any way appeared to A os * 


have acted as a ſervant. 


But note, This offence is properly ſued, not in this action, 
but in treſpaſs vi & armis, the father conſidering the daugh- 
ter as his ſervant, and declaring for an aſſault with a per guad 


ſervitium amiſit. But the caſes are inſerted here for the ſake 
of uniformity; and it ſeems doubtful whether this action 
would not lie, it being an act unaccompanied with force, and 


the damages being given for the conſequential injury, the loſs 
of reputation, c. to the family. This was recognized in 
the caſe above of Tullidge v. Wade, where it was attempted 
to ſet aſide the verdict for exceſſive damages. „ 


And per Buller, Juſt. 2 Term Rep. 167. an action merely 

for debauching a man's daughter, by which ſhe loſes her ſer- 

Vice, is an action on the caſe, /ige 2. Ld. Raym. 1032. 
EE 
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Gray v. Jeffries. 2. A father cannot maintain this action for an exceſſive "El 
Cro. Elis. 55. fery of his ſon, and the ſubſequent injuries ariſing from it, as 
that he could not marry him as before, Hg 


3. Of Injuries to affect a Man as ſtanding in the 
þ Relation of a Maſter. 


Hambletoen 1. If any perſon inveigles quay. the ſervant or apprentice if 
2 PY another, and prevails on him to quit his ſervice, it 1s an injury 
- for which this action lies. 


Addi. But in fuch caſe the perſon hiring muſt have notice, that the 

Winch 31. ſervant was then in the ſervice of another, and not diſcharg. 

F N. B 390. ed; for otherwiſe. he might hire the ſervant, ignorant of the 
circumſtances, and ſo would do no injury, unleſs after notice 
he refuſed to diſcharge him. = 


mane x For it is no excuſe for the defendant, who has hired the 
Beavrts, plaintiff's ſervant, to ſay that he did not entice him away, but 
a Lev. 68. that the ſervant came away of his own accord, and hired with 
the defendant, if the defendant had notice that the ſervant bed 
ſo deſerted the plaintiff's ſervice, and yet he ſtill retained him. 


Aldridge 2. A journeyman in any trade is a ſervant while in the em- 

Hart, Cowpy. ployment of the maſter-tradeſman; and an action lies for en- 

6-2; ticing him away, even though ſuch journeyman worked only 
by the piece, and for no certain time. | 


Bird v. Randall, 3- But where a perſon was ſo hired to work at a trade for 
3 Burr. 1345. A limited time, under a penalty not to diſcover the ſecrets of 
2 Black Rep. his maſter's trade, but having quitted his place, the maſler 
3997. 8. C. fued him, and recovered the penaity; this was held to diſcharge 
the ſecond maſter. from an action for hiring him, the penalty 
being deemed. full ſatisfaction for the loſs of ſervice. : 


4. In general, if by any injury received from any perſon, 
« a ſervant is diſabled in his ſervice, the maſter may recover 
« damages for ſuch, 4% of ſervice, by this action.“ 

1 Roll. Abr. 88. As if a perſon digs a ditch in the highway, in which a 
ow man's ſervant falls and breaks a limb, the maſter may recover 

in this action for the injury for the loſs of ſervice; and fo of 

other injuries of the fame Lind. | Is ts EI 


2. Of Injuries to Perſonal Rights which a Perſon 
may receive, without Relation to others. 


1. „ If any, perſon ſtands candidate for any elective 
e office, and the returning. officer 'refiſes him a poll, and re- 
5 | es r 
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« turns another, treſpaſs on the caſe lies againft ſuch of- 


« ficer,” 

As where the plaintiff declared that he was candidate fop Sterling v. 
the office of bridge-maſter, within the city of London, and Turner, 
that the defendant as mayor, ſhould hold the poll, and that he 3 8 4 
refuſed a poll to the plaintiff; the plaintiff recovered in this s, C. 
action: And it was further reſolved, That it need not be 
zverred in the declaration that the plaintiff would have been 
elected. | | | 1 re. 


2. If a perſon who is entitled to vote at any election for mem- Aſhby v. White. 
hers of parliament, tenders his vote to the returning officer, Salk. 19. 
which he . to admit or allow, he is ſubject to this action 
at the ſuit of the voter. For per Holt, The right of voting 
is a noble privilege, of which by this means he is de- 


prived. -- 


NY a 
3. If any returning officer holds an election, or is called Bagg's caſe, 
upon to make any return, wherein the right of a third perſon ! So. 99+ 
is concerned, and he 'niakes a falſe return'to ſuch writ on ſuch 
election; as a ſheriff of members to parliament, a mayor of 
a corporation to a mandamus &c. an action on the caſe in 
theſe inſtances lies againſt them. . Jp 


| Where the right of a ſtat in parliament has been decided Prideaux v. 
in favour of the perſon not returned by the returning officer, Morris 
of where it could not be decided; as where. the parliament K. 802. 
was diſſolved, an action at common law lies againſt the re- 
turning officer, but not otherwiſe. N. B. In 1 Fil. 127. 
Ch. J. Wilkes denied this caſe to be law. Sed quere. | 


But a further remedy is now given by ſtatute 7 & 8 W. 3. 
6. 7. which enacts, „That if any ſheriff or other officer 
© makes a falſe return of members to ferve in parliament, the 
_ < party injured (that is, he who ſhould have heen returned) 
| rede double damages and coſts t 


1. An action lies in purſuance of this ſtatute i all caſes of Sir Watkins 


a'falſe return, not ſotely where there has been a reſolution of 1411 
the houſe of commons deciding the right to the ſeat, x Wil. 125. 
: | TO 2 Stra. 227. 


2. The ſtatute is not merely penal, but is alſo a remedial 5 = 
one; on which ground an amendment was allowed. TEM 


3. By the ſame ſtatute, a return contrary to the laſt reſo- 8. C. 
lution of the houſe of commons, ſhall' be. deemed a falſe re- 
turn; and fo ſubjects the officer to this action. And by 3. 

a return of more perſons than are required by the writ or pre- 
cept to be choſen, in like manner ſubjects the returning 


cer, | 


REI 
mew 
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2 Black. 4. As to the caſe of mandamus, the return was formerly 
Com. 111. abſolute, and ſo an abſolute injury was done to the party, and 
therefore this action was given to him far redreſs ; but now by | 
ſtatute 9 Ann. c. 20. the party may traverſe the return, and is 
not put to his action. 5 Be 


Bull. N. P. 62. Note. An action for a falſe return muſt be brought either 
in Addleſex where the return is, or in the county from 
whence it is made. 


2. If the King grants a patent for the fole uſe of any 
“ invention, and the patent be good in law, an action lies 
* againſt any perſon for infringing it.“ 


I. If the action is brought by the patentee, it is incum- 
« bent on him to ſhew, 1ft, That the invention was new: 
« 2dly, That the ſpecification is full and complete; that is, 
<« ſuch as that the public, after the term of the patent is 
« expired, may have the benefit, and be able te do without 
« further inſtructions the thing for which the patent is 
c granted.“ h | Ds M 


ſt. The invention muſt be new. 


This is under ſtatute 21 Fac. 1. c. 3. which declares all 
monopolies to be illegal, but allows letters patent for four- 
teen years for the ſole working and making of any manner 
of ew manufactures within the realm, to the true and firff 
inventor, ſo as ſuch be not contrary to law, miſchievous to the 
ſtate, by raiſing the price of commodities at home, hurt of 
trade, or generally inconvenient. : | 


| Tdgeberryy, And as a grant of monopoly or patent may be to the 

Stephens. firſt inventor, - ſtat. 21 Jac. c. 3. ſo if the invention be new 
2 Salk. 447- in England, a patent may. be granted, though the thing was 
| prattiſed beyond ſea before; for \ ſtatute ſpeaks of new ma- 
 nufutiures within the realm; ſo that if they be new here, 
 1t is within the ſtatute; for the act intended to encourage new 

devices uſcſul to this kingdom, and whether learned by travel 
or by ſtudy, it is the ſame thing. | 5 


„Rut the whole of the machine for which the patent is 
„ granted, need not be had.“ | | | 


Morris v. For where the queſtion was, Whether an addition to the 
| Branſon. old ſtocking-frame was the ſubject of a patent? Lord Manſ- 
Gia: Walken E. field ſaid, That if the general queſtion of law, viz. that there 
Pull. N. P. 76. can be no patent for an addition, be with the defendant, that 
2 1 IIs record, and he might move in arreſt of judg- 
met ; but that that objection would go to repeal almoſt every. 

pate was granted: there was a verdict for the 


ol. damages; which was acquieſced in. 
2 | But 
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But in ſuch caſe the patent muſt not be more extenſive than Per Buller Juſt. | 
he invention; therefore if the invention conſiſts of an addi- er v; fe. 


: . 1 . W 
tion or improvement only, and the patent is for the whole — = 
machine or manufacture, it is void. Dull F. 78. 


2. © $0 the ſpecification muſ? be full and complete in every 988 
« ect, as de able are to have the benefit of the diſcovery 
« at the expiration of the patent.“ 


On a ſcire facias to repeal a patent, four iſſues were joined Rex v. Ark- 
on the record: 1ſt, That the patent was inconvenient to his —_— mY 
Majeſty's ſubjects in general: 2dly, That the invention at the Trin. 1785. 
time of granting the patent was not a new invention as to Bull. N. F. 38. 
the public uſe and exerciſe of it in England: Zdly, That it laſt edit. 
was not invented and found out by the defendant: Athly, g 
That the defendant had not by his ſpecification particu- 
larly deſcribed and aſcertained the nature of the invention, 
or in what manner the work was to be performed. It was 
laid down by Juſtice Buller, 1ſt, That a man to intitle him- 
ſelf to the benefit of a patent, muſt diſcloſe the ſecret and 
ſpecify the invention in ſuch a way that ethers of the ſame 
trade, who are artiſts, may be taught to do the thing for 
which the patent is granted, by following the directions of 
the ſpecification, without any new addition or invention 
of their own: 2dly, He muſt deſcribe it ſo that the public 
may, after the. expiration of the term, have the uſe of the 
invention in as cheap and beneficial a way as the patentee 
himſelf uſes it; and therefore if the ſpecification deſcribes 
many parts of an inſtrument or machine, and the patentee 
himſelf uſes only a few of them, or does not ſtate how th 
are to be put together and uſed, the patent is void : 3dly, i | 
the eciication-be in any part materially falſe or defective, 
the patent is againſt the law, and cannot be ſupported, - 


Therefore in a caſe for infringing the patent for making Liardet v. 
ſteel truſſes for ruptures, the patentee in the ſpecification 18 
omitted what was very material for tempering the ſteel, which kl. i918. 
was rubbing it with tallow; Lord Mansfield held the patent Bull. N. P. 79 
to be void. 5 | | | | | N 
“ So if the ſpecification is in any reſpect ambiguous or un- | ; 
« intelligible, or contains matter not in the thing for which 1 
the patent was granted, it is void.“ 

As where the action was for infringing the plaintiff's pa- Turner v. 
tent for making patent- yellow; at the trial three objections Winter. | 
were taken to the patent: 1ſt, That after directing that kad * Term Rep. 
ſhould be calcined, it directed another ingredient, name] 3 
minium to be taken, which would not anſwer the purpoſe, 
as it did not ſay whether it was to be calcined or fufed, and 

PT | by 
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dy reference to the preceding words it would be to be cal. 
cCined, which would not anſwer as fuſion was neceſſary : 
2dly, That it directed 75 kind of foſſil-ſalt to be taken, 
whereas only one kind of foſhl-ſalt, namely, /a! gem, would 
anſwer the purpoſe, becauſe it muſt be a marine ſalt : 3dly, 
That all the qungs together did not produce the effect; for 
that the patent was to do three things, but this produced one 
only : Theſe were held to be deciſive objections to the patent, 


and that it was void. | 
1 3. This action was adJudged to lie againſt the defendant, | 
who was the leſſee for years, for preventing the plaintiff who 


 Cro. Jae. 478. had the reverſion in fee, from coming on the lands to ſee if 
4 there had been any waſte committed, and this though. it was 


not ſhewn that any waſte had been done. | 


Kiolyſide v. So caſe in the nature of waſte lies againſt the tenant for 
Thornton. years, whoſe term is expired, though there was a covenant in 

+ Shs Rep. the leaſe. not to commit waſte. | 
4. This action lies at the ſuitof a patiſhioner, for excluding 
oy — him from the vgſtry- room; but it muſt be averred that the pariſh 
1 Stra. 624. had a property in the room, and a right to meet there, or 

5 otherwife it might be taken to be the defendant's own room, 

to which he might enly admit whom he pleaſed. 1 


1 Where any conſequential in) ury en to another 
« ftom a breach of truſt, the remedy is by action on the 
2 3: | | 25 


Kettle v. Hunt. As where the plaintiff declared that he was a wheeler, and 
Mich. 27 poſſeſſed of ſeveral tools relating to his trade, viz. an ax,.&c. 
Car-2 C. B. and by licence of the defendant depoſited them in his houſe; 
Full. N F. 78. that the defendant had detained them after requeſt for two 
5 months, whereby he loſt the advantage of his trade for that 
time; the plaintiff had a verdict; and it was moved in arreſt 
of judgment, that the action ſhould' have been trover or de- 
tinue: But the court held the action well brought; for if the 
plaintiff had his goods again, detinue would be improper; 
and though a detainer upon requeſt is evidence of converſion, 
yet it is not a converſion, and the demand in thie caſe being 

ſpecial, the action ought to be ſo too. | * 


« For it is no objection to this action that another will lic 
for the ſame offence.” | PS 

1 5 exe” =p where the plaintiff declared that he was maſter of a 

& al. ſhip, which being laden and ready to fail, was ſeized by the 

. Salk. 20. * defendants, whereby he loſt-the profits of his voyage; bh was 

| e .  objeRed 
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bjefted that the action ſhould be treſpaſs vi et armis ; but 
"Hl, 1d plaintiff declares not as owner, but as an officer 
| 4 — ular loſs, and for it in this action he ſhall recover, 
though * might have had treſpaſs on the poſſeſſion: But the 


intiff r not declare for the tort itſelf (the ſeizing of the 
tip but for r the 1 injury, the = of the 7 


3. or THE PLEADINGS AND EVIDENCE. 


1. OF THE PLEADINGS. ON THE PART or THE 
PLAINTIFF. 


1416 The e is action hould ſtate the particular 
« —_— in which the 1 n complained of has been com- 
ee 4 


For where the achon was for een the plaintiff 5 hs v. Clark, 
8 whereby he was r without ſhewing how he was Co. Eliz. 294. 
auerburthened, the declaration vas for that held to be bad, 


2. « Though the declaration goes for a longer time than | 
« the injury complained of entitles the plaintiff to a remedy 
« for, yet if he is ſo entitled Ae any 2 of the time laid, 
wh he ſhafl recover xccordingly. 


As. Wee the plaintiff cht 5d i the defendant AS South v. Jones. 
parſon, for not taking whores tithes when ſet out, but ſuf- 1 Stra. 245. 
fering them to lie, to the injury of the plaintiff's graſs, /rom 
Auguft the 20th (the day when the grafs was cut) ts the 10th of 
December following: though the declaration demanded da- 
mages from the time of cutting, which was wrong, as the 
parſon was not obliged to take the graſs away fill it was made 
into hay; yet for part of the time, the plaintiff having re- 
ceived an injury; he thould recover pro vette: 


3- In declaring on gere. if the party eſcaped out of cuſ- Walker v. 
in E/e*, — de ſeen abroad in "HertfordPire the plain- bags X 
ti may lay his action i in Harpers. Bull. N. P. 67. 


And if the plaintiff Hicks for an eſcape agai int the de- Miner v. | 
fendant as bailiff of a liberty, he ought to het that the de- om 4 
fendant had execution and return of writs, ee FT 


— 


In an action for an eſcape, it muſt appear that the conmitthl | 
was of recaord.. | | 


For where in an ation againſt the marſhal, it was laid that Wightman v. 


the priſoner vas brou at before Sir V. Gappel one of the Mullins 
a of our lore, th ave and was then. committed to a. 246. 
: ” "me 

Top 


| 
7X . þ N 
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\ - \ 


judgment obtained by himſelf. | 


for ſuch injuries only may he have an action. 
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the cuſtody of the marſhal, at the ſuit of the plaintiff, onde. 
murrer it was held ill; for it did not appear that the commit- 
ment was of record; before which time he is not in the 
marſhal's cuſtody. 1 1 


Geld v. Strobe. If an executor brings a ſei. fa, on a judgment to his teſta- 


tor, and has a judgment on it, whereupon a ca. ſe. iſſues, and 
the defendant being taken, eſcapes; in the declaration againſt 
the ſheriff, the plaintiff may declare briefly on a ſci. fa. and 


Judgment thereupon; but if he declares that he ſued out a writ 


without ſetting out any judgment, it is an incurable fault. 


so an adminifirator may maintain an action in his own 
name for an eſcape of a priſoner, who was in execution on a 


4. Where the plaintiff declared againſt the defendant, ax 
attorney, for negligence in not ſigning a judgment in a cauſe 
wherein he had been an attorney to the plaintiff, and having 
ſet out in his declaration the writ under which the defendant in 
the original action had been arreſted, he miſrecited it; it was 


| held to be fatal. 


5. In declaring againſt a common carrier, it is ſufficient to 
declare in general on the cuſtom and undertaking, without 
ſetting out any ſum which the plaintiff was to have paid-for 
the carriage, but merely ftating it © for reaſonable hire; 

the carrier may recover on a quantum meriit. | 


6. If a commoner declares againſt another perſon, whether 
commoner or not, for an injury to his cammon, he ſhould ſtate 


the offence to be That his common, tam ample modo ha- 


bere potuit ſed proficuum ſuum, inde per totum tempus amiſit ;j— 


And ſuch general declaration for deſtroying the graſs per | 
quod proficuum, &c. is good without ſetting out © that de- 


- fendant claims a right of common;” for that ſhould. be 


pleaded either by the defendant himſelf, or given in evidence 
on the general iſſue. | TEN, : 


But in this action, if againſt the lord of the ſail, the decla- 


ration ſhould as againſt him ſtate a ſurcharge and the particular | 


injury. 


So the plaintiff in his declaration againſt a ſtranger need 
ſtate ne title in himſelf, for poſſeſſion is ſufficient againſt a 
wrong-doer ;. and the. diſturbance being the . giſt of the ac- 
tion, and the title only inducement, it cannot be traverſed 


except the defendant ſets up a title in himſelf and * 8 
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in which caſe the plaintiff in his replication muſt ſet out his 
title. n 92 . 
: 7. Where a nuiſance has been continued after a former re- Johnſon v. 
covery in an action for the ſame, the plaintiff muſt declare Long: 


for a continuance of the nuiſance; for if he declares barely 1 Salk. 10, 
for a nuiſance, the former recovery is a good plea in bar. : 


8, Wherever the action is for a diffurbance to an eaſe- Vernon v. 
| ment; as where a perſon claims a watercourſe over the lands Goodrich. 
of another, if the action is againſ{ the tenant of the freehold tt. 5. 
for the diſturbance, the declaration ſhould ſhew a right in the 
plaintiff either from a grant or by preſcription; but if it does 
not appear that the land over which the eaſement is claimed 
is the defendant's freehold, it is ſufficient in the declaration to 
ſtate the injury only; but then if the defendant in his plea ſets 
out a right, the plaintiff muſt not demui but ſet out his. 


* 


— 


But in declaring againſt the defendant for turning a water- Anon. 
courſe, it is good to ſtate it as an ancient watercourſe, which Cro. Car. 499. 
has been accuſtomed to run to the plaintiff's mill, without | 
ſetting out any preſcription; for thoſe werds are tantamount. 


9. In declaring for a diſturbance of the plaintiff 's fair, it pent v Oliver: 
1 not neceſſary to ſet out any title either by grant or pre- Cro. Jac. 43. 
cription. | | Re, TY 


10. © In this action the day laid in the declaration is not 
« material, provided the plaintiff can prove the injury for 
« which the action is brought to have been committed any 

4 time before the bill filed.” 15 


© As where the plaintiff declared for an injury to an ancient puter v. 
ferry of which he was poſleſſed, he had ſued out his latitat Bonner. 
on the 22d of Auguſt, and declared for the defendant carry- CoWp- 454. 
ing over paſſengers on the 17th of Augu/?, but at the trial it t. 18 
could not prove the carrying of any perſons till the 25th of 
September ; and a caſe being reſerved, whether ſuch evidence 
ſupported the declaration, being after the time of ſuing out 
the latitat? the court held, That evidence of the injury any 
time before the bill filed, which was in Michaelmas term, 


\ 


2. OF THE PLEADINGS ON THE PART OF THE | 
| | DEFENDANT. 5 | 
1. © The a 0 iſſue in this action is not guilty; and , was 43. 
E upon it the defendant may give in evidence any matter 
which deſtroys the plaintiff s action; for the declaration 
| 12 8 '' 4 charging - 


eb oh Pads Y 
* 
. 
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ec charging a particular injury or offence, not guilty denies 


4 ſuch injury or offence.” “. 
Duct v. Hard. As in cafe for beating plaintiffs ſervant, per quod ſervitiun 


ing. ant, defendant upon net guilty may give in evidence, that 


9 G. 1. per . | . . d. 3 | 
Raymond. plaintiff aid not bofe his ſervice n for that 18 the mu char 


2. „ So under the general iflue, the defendant may give 
A juſtification in evidence, for if he is charged with that 
« as an offence which is a lawful act, he is not guilty.” 


G As where the treſpaſs laid was for beating the plaintiff's 
Swann. horſe, per quod he loſt the uſe of him for ſeveral days, the 
2 Stra. 872 defendant pleaded not guilty, and he was allowed to give in 
evidence that he kept a ſhop, and that the plaintiff put his 
horſe. and cart fo directly before the defendant's door, that 


the cuſtomers were prevented from coming to his ſhop, 


wherefore be whipped the horſe away; and the defendant 


had a verdict. 


3. In the caſe of eſcapes, by ſtat. 8 & 9 l. 3. c. 26. $ 26. 
The marſhal or warden of any priſon ſhall not in any 
action for an eſcape againſt them give in evidence a retak- 


<« ing upon freſh ſuit, except the ſame be ſpecially pleaded; nor 


&« ſhall any ſpecial plea be received, unleſs oath be made in 
« writing by the marſhal or warden, and filed, that the pri- 


<« ſoner did without defendant's knowledge, privity, or con- 


I 


« ſent, make ſuch eſcape. i 


Weſt v. Eyles. In an action againſt the warden or marſhal, an affidavit 


2 Black. Rep. under the ſtatute, that the eſcape; © if any ſuch eſcape there 


"On was, without defendant's knowledge,” is good with theſe 


words. 


Sir Ralph B- If plaintiff in his declaration ſets out a voluntary eſcape, 


hay 4 cale. defendant may plead that he took-the party on freſh ſuit, with- 
ta abs „ out traverſing the voluntary eſcape; for the alledging it is 


Walker. nowiſe neceſlary to his action, but it ſhould come in the re- 
2 Term Rep. plication: So under a count for a voluntary eſcape, the plain- 
x * tiff may give a negligent one in evidence. ; | 


2 Lev. Iyi. cio, are not within the ſtatute of limitations. 


Bull v. - The defendant, in an action for an eſcape, ſhall never be 
_— allowed to plead or give in evidence that the firſt ſuit was im- 


properly commenced; for as he could juſtify under the pro- 
| ceſs, he ſhall not be allowed to take advantage af any irre- 
gularity. g | TA 


4- By ſtatute of V. 2. c. 46. © A commoner may take in 


« part of the common for a dairy, ſheep-cot, or curtilage. 


It 


1 


Jones v. Pope. And note, That actions for eſcapes being founded in male. 


A 


= 


— © -- =. er 
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It is therefore a good plea to an action againſt a commoner Nevill v. Ha- 
for ineloſing part of the common, that he did it for ſome pared” | 
of theſe purpoſes, But it ſhould appear by the plea that ſuch * 7: 97 
encloſing was for his own uſc, or for his fervant or ſhepherd. 


5. © Where either party in this action preſcribes for an 
« eaſement, the other cannot ſet up a contrary preſcription 
« without a traverſe of that ſet up by the other“ 


For where in an action againſt the defendant, for divert- Murgatroid 
ing an ancient watercourſe, he pleaded that he was ſeiſed . Law. 
of two cloſes through which the water ran, and that he and * 
al thoſe whoſe eſtate he had, uſed to water their cattle there 
in faid water, © but that, for convenience of watering, 
oy had a right to dig a ditch near the ſaid watercourſe, 

fo concluded without a traverſe: this being a preſcription 
raying the firſt, was held to be bad without a traverſe, 


So where the plaintiff declared, T1 hat he was entitled by Spooner v. 
preſcription to a fold-courſe for his ſheep in certain lands, Pay & al. 
and that the defendant had encloſed them, the defendant © Cr. 482. 
pleaded a contrary preſcription to incloſe, and held bad on 
demurrer for want of a traverſe; ' *' Ter ring” 


4. OF THE EVIDENCE. 


I. OF THE EVIDENCE ON THE PART OF THE 
PLAINTIFF. | 


And, 1ſt, “ In all caſes of this action it is neceſſary that 

the evidence ſhould ſo apply to the offence or injury charg- 
« ed, that by no preſumption ſuch offence or injury can be 
« ſuppoſed to ariſe from any other cauſe.”  ' 

For where the plaintiff declared, that the defendant in giv- Harding v. 
ing in evidence in an action between the plaintiff and another Bodman. - 
perſon, had uſed words in derogation of the plaintiff's cha- Hutt. 1x. 
rater, whereby the jury gave him but ſmall damages in that 
action, this action was held not to lie; for it could not ap- 

— how the jury were influenced in their verdict by thoſe 


2. © In treſpaſs on the caſe, all material auerments only 
© are put in iſſue, and nothing more; and theſe only are 
" required to be proved. 5 0s LUNG e 

Therefore where the plaintiff in an action againſt his te- Winn v. 
nant of certn lands, for leaving them out of tenantable 5 
repair, declared, firſt as i in fee, and it was proved that %% > 

155 I i + 


8 
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be was only tenant in tail, yet it was held not to be'a mate. 


rial variance, becauſe that the leaſe of tenant in tail is not 
void, but voidable only by the iſſue in tail, and could not be 


avoided during the leflor's life. 2d. Where he declared 


« That the tenant had undertaken to leave it in tenantable 

repair,“ and it was proved to be, . Jo leave it in good re- 
pair as the tenant found it,“ it was held not to be a variance, 
the land being proved to be in tenantable repair when the te 
nant entered. | ; | 


s 4 For this action, being in its nature tranſitory, material 
« averments only are put in iſſue.” * ws 


Drewey's. Therefore in caſe of negligence in running down the plain- 
Twiſs. tiff 's boat, near the half-way reach in the river Thames, the 
4 Term Rep. evidence proved it to have been done in the half-way reach: 
$58. | this was adjudged not to be a material variance. mT 


8 So where the action was on an agreement to procure the 
* pF plaintiff a booth at a horſe-race da Bernie 3 the de- 
quot. per Groſe. claration ſtated Barnet Common to be in the county of Middle 
— 1 ſex; in evidence it was proved that the whole of Barnet Gom- 
Fersen, "mon was in Hertfordſhire; and the objection of a variance 
being taken, Lord Mansfield and the reſt of the court (on a 
motion for a new trial) held, That the giſt of the agreement 
being to procure the plaintiff a booth at Barnet Common, 
that it was immaterial whether it was in Middleſex or Hert- 
ferdſbire, and ſo that the words might be rejected in the de- 
claration. ; * * oy 


Gunter v. 4 In eſcapes, if the plaintiff declares that he had a good 
Clayton. Cauſe of action againſt J. S. and ſued out a latitat againſt 


Tal 
2 Lev.85 bim, and that the defendant arreſted him, and ſuffered him 


8 to eſcape, he muſt prove a cauſe of action, or he will be 


1 Term Rep. nonſuited, though the cauſe of action need not be for the ſame 
612. ſum mentioned. in the declaration; but if the declaration be 


55 ON of a latitat in a plea of treſpaſs, and the writ produced be of 


declaration. 


Tildar v. Su- 2. PlaintifF in an action for an eſcape need neither pro- 
ton duce the 5 nor the copy of it, but the return is fufficient ; 
P __ _ neither need the ca. ſa. be ſet forth in the declaration. But 
In v. Gibbs. if it be ſet forth with a ſcilicet that iſſued ſuch a day, it may 
per Holt, at be doubtful whether he ought not to prove the ca. ja. with 4 
Fron. true teſte; otherwiſe, againſt the ſheriff the warrant to the 


Bull. N. P. 66. bailiff is ſufficient evidence, though it would not be ſo to him. 


Rex v. Ford. 3. To prove a voluntary eſcape, the party eſcaping may 
2 Salk. -yo. be a witneſs; for it is a matter of ſecrecy between him and 
B LT $4 


80 


a, plea of treſpaſs et etiam billae 20l. it will not ſupport the 
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so is the confeſſion of the .under-ſheriff good evidence Lord Raym. | 


to charge the ſheriff, for in effect it charges himſelf. 


190. 


bx 


In an action againſt the ſheriff for an eſcape, the return of Blatch v. 
nn et inventus on the writ is ſufficient proof of the delivery Archer. 
of the writ to the ſheriff, and the bailiff 's name indorſed is Cowp. 63. 


uficient proof that a warrant was directed to him. 


4. If the action is brought for a reſeu?, the plaintiff muſt wilſon v. 
ry. 
Mod. 211. 


prove,. 1. The 1 cauſe of action: 2. The writ and 
warrant, which muſt be by producing ſworn copies: 3. 
The arreſt to ſhew it is legal: 4. In point of damage it is 
expedient to prove that the perſon arreſted has become in- 
folvent, or is not to be found; but this is not neceſſary to 
ſupport the action; for the defendant having been guilty 
of a breach of the law, ſhall find no favour. 9 


Gea 
6 


5 In an action againſt the maſter for an injury done by Jarvis v. 


the ſervant, ' the ſervant is an inadmiſſible witnefs, unleſs he Hayes. 
2 Stra. 1083. 


ſhews a releaſe from his maſter ; for if the plaintiff recovers 
zzainſt the maſter, the ſeryant is liable over to him for his own 
miſconduct; and if the plaintiff fails againſt the maſter, he 
may ſue the ſervant, ſo that either way he is intereſted. 


%% 
* 


do where the action was againft the maſter for negligence Green v New 
in the ſervant, who was a turncock to the defendants, in not River Com- 
pany. 
4 Term Rep, 
589. 


ſtopping a pipe, by the burſting of which the plaintiff's 
horſe received an injury; the ſervant was called as a witneſs, 
but was objected to as incompetent without a releaſe, as he 
came to diſprove his own negligence, which if eſtabliſhed by 
the verdict, would be a ground of action againſt himſelf by 


his employers ; and he was rejected on that ground: for the 
verdict which the plaintiff would obtain againſt his maſters, 


might be given in evidence in an action by them againſt him, 


to aſcertain the quantum of the damage, though not as to the 
fact of the injury, that he being therefore inteteſted to di- 
miniſn thoſe damages, was an incompetent witnefs. 


*« But where the injury is done in the maſter's company, 
* and not by the ſervant alone, there he is a good wit- 


* neſs,” 


i \ | 


Therefore in an action againſt the maſter, for that by Bull. N. P. 


the negligently managing his barge he had run down that 
of the plaintiff, Lee, Ch. Juſt. examined all the men to 
8 no neglect, the maſter himſelf being then aſleep in the 
adin. ; Ha a ». <3 ö : 


Ts 


Uu 2 1 9,01 ne 
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a « But where the action is by che maſter for an injury done ä 
© to the ſervant, with a per quad ſervit. amiſit, there the 
« ſervant may be an evidence (though the caſe of Dunſley | 


„ e v. Weftkrown, 1 Stra. 414. is contra) from the author 
of the following caſes.” | , | ** 


| Duel v. Hard: The fervant beaten was in this caſe allowed to be a good 
* b witneſs on an action brought by the maſter . 
Lew v. Fogg. So in an action for defendant's dog having bit the plaintiff's 


2 Stra. 944 apprentice, per quad ſervit. amiſit, the apprentice was ad- 
mitted as a witn | | Ros | 


mga. a; __ oo. —_ ——2 


- 


; $0 where the action a bis debauching the plaintiff's 
— 275 daughter, the daughter was examined as a witneſs. 1 | 


For in theſe actions the ſervant is no way intereſted in the 
event, the action being given to the maſter, not for the in- 
jury, but for the conſequences of the injury. Fs 1 


6. In an action againſt a carrier, the plaintiff ought to 
Horſham. prove that the defendant uſed to carry goods for hire, and 
13W.3. that the goods were delivered to him or his ſervant to be car- 
Bull. N. P. 73. ried; and if a price be alledged in the declaration, it ought 

| to be proved to be the uſual price of ſuch a ſtage, but there 
needs no proof of a price certain; and if a price be proved, 


a is there needs no proof that defendant is a common carrier, L 
for every one carrying for hire is deemed a in law. 
Moore v. Wi- So where the plaintiff declared againſt the carrier, on his 
ſon. undertaking to carry for a certain price to be paid by the 
6 Term Rep. cogniſer, and on evidence it appeared that it was to have been 

8 paid by the cogniſee, it was held to ſupport the declaration. 


9 Where the queſtion turns upon whether the goods were 
« delivered to the carrier or not, this caſe has been decided 
« as to the competency of the perſon delivering them being 


oo -= 8.  N mz — =- 


« a witneſs.” | ; 
$2; In an action againſt a carrier for the loſs of goods deli- [ 
Philips. vered at the inn- yard, the defence was that they were 
8. Hall. Sitt. never delivered there, or if ſo, that it was to a ſharper who { 
| Hill 16 Geo. 3. had gone off with them: to prove the delivery the plaintiff 
"_ called the perſon from whom he had bought the goods, 


and who had delivered them at the inn; he was objected 

to, becauſe if the plaintiff did not recover in this action, 

and the goods were not properly delivered, he would be 

liable to the plaintiff: to this it was anſwered, that the q 
" plaintiff having adopted the delivery, could never after call 

on the witneſs; but per Lord Mansfield, the _ I 

| SS | | | er 
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properly delivered or embezzled by the witneſs's ſervants, in 
either caſe he is liable to the plaintiff, therefore he is intereſted 
ad inadmiſſible. | 


7, If the plaintiff's action is for a ſurcharge of his com- Waile v. 
mon, he need not ſhew that he had actually turned any cattle Watling, 
on the common at the time of the ſurcharge laid; it is ſuffi- 2 A 
cient to ſhew that by the number turned in by defendant, he ＋— 
could not have enjoyed his common in ſo ample a manner as 


were the goods delivered at the inn or not? if they were not 


he was entitled, | 
And in ſuch. caſe it is no defence to the action that the Hobſonv. Food, | 
plaintiff himſelf had ſurcharged the common, for that is a tort 4TermRep. 71. 
for which he is himſelf liable to an action; and one tort can- 3 
not be ſet off againſt another. e Sh 

8. If the action is for diſturbing the plaintiff in taking the Lord Montague 
profits of an office, it is ſufficient to prove the value, cammu- v. Lord Preſton. 
ubus annis, not every particular ſum receiver. ar 171. 


2. OF THE EVIDENCE ON THE PART OF THE 
| DEFENDANT, | 


1. In the cafe of eſcapes, the gaoler or officer can take no Rex v. Fell. 
advantage of the error in the proceſs; and ſo if he pleads no 1 Salk, 273. 
eſcape, it ſeems he ſhall not be allowed to give in evidence no | 
ureſt; for the plea admits the arreſt, pred rope I 


2. In caſes of reſcue, the defendant may give in evidence, Wilſon v. Gearr. 
in mitigation of damages, the ability of the perſon reſcued, 6 Mod. 21s. 

and that he is ſtill amenable to juſtice; yet if the jury give | 
the whole debt in damages, no now trial will be granted, 

And in this caſe the party reſcued may be an evidence, and 
tough particeps criminis, if the defendant be guilty, yet ſhall 
this only go to his credit, not to his competence. | 


3. In an action for a falſe return of non eft inventus on meſne Powel v Hord, 
proceſs, the ſheriff's bailiff is an inadmiſſible witneſs to prove * Stra. 649. 
an endeavour to execute the writ, for he has given ſecurity to 
the ſheriff, ſo that it is his own cauſe in effect. Pi 


5. THE VERDICT, JUDGMENT, AND COSTS. . 


I, It ſeems a general deſcription of the verdi& in this 
action, that if the ſubſtance of the iſſue is found, it is ſuſfh» — 
cient. | | . 
As where in an eſcape the plaintiff declared on a taking Kirg v. 


by the defendant, the then ſheriff, and it appeared that he Andrews. 
| | Srl NET had Oro. Jac. 380. 
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| had been taken by a former ſheriff, but Banded over is cody 
to the defendant, the ifſue was held to be well found. 


Oates v. So where the declaration in eſcape alledged that the priſoner 

* vas ſurrendered at the juſtice's chambers in the pariſh of St. 

ere. 595* Bride, and it was found to be in St. Dunſtan's, it was held 
yet to be good. * FOR 18 

Ferrory, So where in a caſe for diſturbing the plaintiff in an office, 

< he made a ſpecial title, and the jury found a title variant 


Cro. Eliz. 33. from that ſo ſet out, yet the plaintiff had judgment. 


|  Gravenory. And laſtly, In a caſe on the fale and warranty of tw oxen, 

Meer. and the jury found a verdict as to the fale of one, on the va- 

Cro, Eliz. 384. flance alledged, the court over-ruled it; for the action was 
" 9 on the deceit, not on the warranty. Cn FE 


menen 2. In an action againſt the ſheriff for a falſe return * 
Stra. 649. - -'meſne proceſs, the jury may give the whole debt in damages. 

| OF THE COSTS. 

By flat, 2 V. & M. C 1. c. 5. „ Treble coſts and da- 


„ mages are given againſt a perſon guilty of a reſcous of a 
e diſtreſs.” i: | 6 


Lawſon v. If plaintiff brings a caſe on this reſcous, which he might 
alk 2 40 by common law, be hall cecover treble eofts as well as 


treble damages. 


- 


PART THE SECOND. 


CHAPTER I 


Ot Writs of Mandamus. ; 


THE Writ of Mandamus is a prerogative writ, iſſuing Per Ld, Manſ- 
out of the court of King's Bench, by virtue of that ge- * 3 
neral ſuperintendency which that court poſſeſſes over all infe- eee 
rior juriſdictions and perſons. It is the proper remedy to enforce | 
obedience to acts of parliament and the king's charters; to 
prevent diſorders from a failure of juſtice and defect of police: | 
every ſubject is entitled to it on a proper caſe ſhewn to the 
court, and it ought in all caſes to be granted where the law has 
provided no ſpecific remedy, and where in. juſtice and good  _ 
government there ought to be one. Ss | 


Writs of mandamus, according to their object, are either 
to reſtore a perſon deprived of ſome corporate, or other fran- 
chiſe or right, or to admit a perſon legally entitled to the 


fame rights, | 3 | „ „ 


In treating of the proceedings under this writ, I ſhall, iſt, © 
Conſider for what the court will grant a mandamus: 2dly, 
For what the court will not grant a mandamus : 3dly, The 
proceedings in granting it: 4th, Of the writ itſelf: 5th, Of 
the proceedings under the ſtat. 9 Aun. 26. 
1. FOR WHAT THE CQURT WILL GRANT _. N 
A MANDAM Os. * | „ | Raym. 431, 
ä 7 Gs 1 "4 N 1 1 id Th . 
. | '. 0 Tn | e Mod. 257. 
1. A Mandamus lies to admit or reſtore Perſons to st. z 
every Deſcription of Corporate Offices. 2 Bur. 19. 
e 5 een 3 eee Vet FF. © 4 
Wb 4. +; < 0 ö on £4. 7 4:32 h. 76. C . 
| As mayor, burgefs, common-council-man, recorder, ws 40h. 1 
town-clerk, alderman, bailiff, and ſuch offices as are part of Stil 5. 
or belong to corporations. e eee n e nee, 
| 1 88 a. R ITT 
| 2 2 Roll Ab 458. 


n J as! hf 1 W 
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2. It lies to the Officers of Corporations to do cer. 


x Stra. 578. 
2 Stra. 948. 


Raym. 101, 31. 


1 Mod, 82. 
1 Sid. 29. 


Cont. Carth. 92. 


Cowp. 877. 


1 Stra. 557. 


2 Ld. Raym. 


1334. 


3 Burr. 1647. 


1 Stra. 58. 


x Sid. 94, 152. 


2 Lev. 75. 
Raym. 56. 
1 Sid. 40. 
Show. 289. 


Mod. Caf. 18. 


2 Roll. Rep. 
$2, 85. 


2 Stra. 1207. 


1 Wilſ. 283. 
1 Stra. 113. 


Raym. 235 
1 Vent. 335. 


1 Sid 281. 
1 Lev. 186. 
1 Stra. 552 


1 Vent 115. 


Raym. 439. 
Caſ. tmp. 
Hardw. 130. 


couft to p 
of the eccleſiaſtical court to grant probate of a will, or 


to adminiſter the oath to one 


tain Acts connected with their Duty as Corpora. 
tors. | „ 


As to admit perſons to offices in the corporation: To ad- 
mit thoſe _—_ right to their freedom: To call a corporate 


meeting: To hold corporate elections: To the ſteward of 


the borough to attend with the corporation-books, &c. 


3- To admit or reſtore Perſons claiming Rights or 
Appointments in Colleges or Corporations of 
ſuch public Erection. 


As maſter or fellow of a college, fellow of the | college of 
phylicians, &c. | e 


Or calling upon Perſons having Authority, to exe- 
cute their proper Duties in ſuch Colleges, or to 
do certain Acts belonging to their Appointments. 


As to the warden of a college to put the college ſeal to an 
anſwer in chancery: To the chancellor of an univerſity to 
reſtore a perſon to degrees: To the keepers of the univerſity 
ſeal, to put it to the appointment of high ſteward: To reſtore 


an under ſchoolmaſter to a ſchool of royal foundation, &c. 


4. To admit or reſtore Perſons claiming Rights or 


Offices belonging to any inferior or Eccleſiaſtical 
G „ als v5 


As attorney to the marſhalſea court: ewe of courts 
_ Clerk of the peace: Regiſter of the eccleſiaſtical court, 


Or to Perſons having Authority therein to do all 


legal Acts connected with their Duties and Of- 
fices. 5 : _ 


"As to the Lord of the lobt te adminifter che Cache t the 


portreeve: To compel the tenants of the manor to attend 
at the court leet to make a jury: To the ſteward and 


homage of a manor to hold a court, and preſent purchaſ- 
ers of hungege tenements: Jo the judge of an inferior 
to a judgment on a verdict: To the judge 


adminiftration to whom it belongs: To the- ſpiritual court 
cefed churchwarden: To 


# 


„ <5 " "OE IO" 
7 - wi n - :Z 
P-* F * P a 
* 
Us np - 
"MM 


 WRITS OF MANDAMUS. 663 
the ſpiritual court to abſolve an excommunicated perſon, 4 Burr. 2295. 


Jo admit or reſtore Perſons to Benefices or Dig- 
nities in the Church, or other Places of Eecleli | 
aſtical Function, or do Acts connected with their 

Offices. K V f 


As to the warden of a college to admit a chaplain: To a Stra 798. 
reſtore a preacher: To admit, inſtitute, and indut into a 3 Burr. 4265. 
canonry or prebend : To admit a pariſh-clerk : To reftore a 1 gs 198% 
ſexton: To ſwear in a churchwarden: To try the right of cowp. _— 
officiating in chapels, by admitting a perſon to the curacy: Cewp. 370. 


To truſtees of an endowed meeting-houſe, to admit one as 3 Burr. 1420. 
| 2 Burr. 1043- 


paſtor to the uſe of the pulpit, be 3. 2268. 


6. To admit or reſtore Perſons chiming the Free- 
dom of or Offices in any Public Company, or to 
do Acts connected with them. - 


As director of the amicable aſſurance company: A quaker 1 Stra. 696. 
to the freedom of the Twrkey company: Yeoman of the wood 2 Day. 4600s 
wharf to the corporation of London: Ale-taſter: To the clerk ; Stra. 688. 
of the company to hand oyer the company's books on his 2 $a. 879. 

being remoyed, ce. | e e 


5. To Juſtices of the Peace, to carry into Execution 
the ſeveral Statutes under which they are impow- 
ered to act. 99 75 | | 


As to make convictions: To regiſter a meeting-houſe: To 1 Stra. 530. 
ſwear an overſeer to his accounts; To grant warrants to levy * Will. 21. 
the balances of old overſeers accounts: To make a warrant 23 9 
of diſtreſs for a poor's rate: To appoint overſeers to a new a2 "ng = ; 
townſhip or hamlet: To allow conſtables their charges in 1 Wil 133. 
providing carriages for the king's forces: To ſign poor's 1 Stra. 512. 
rates: To ſwear in overſeers of the highways, or to make a * 1 
rate to reimburſe ſuch ſurveyors of the highways: To pro- 1 Wut 138. 
ceed to judgment on a ſeizure: To take articles of ſurety of 1 Stra. 42. 
the peace, .&c. „ eo cd. ot cnjles WO 
e | Caſ temp. H. 


8. To compel Corporations to proceed to Election, Burr. 245% 
/ > 2 ne 
"2 bo Ls BR 2 Stra. B35. 
Under this bead it is to be obſeryed, That the writ of Ball. N. P. 213. 
mandamus being for the purpoſe of enforcing obedience to 
charters, when the election was ordered to be holden on a 
certain day, if that day was paſt, a mandamus could not order 
the election to be holden on another day, for that would not 


* 


„%. ers or MANDAMUS. 


enforce, but be inconſiſtent with the charter: it was there- 
fore neceſſary to preſerve the corporations to remedy that evil; 
it was therefore enacted by that ftat. « That if no election 
cc ſhould be had of the mayor, or other chief officer on the 
cc charter-day, that the corporation ſhould not for that be 

ce diſſolved, but might meet at the town-hall the day after, 
< and proceed to election; and if no election was made on 
cc the charter-day, or in purſuance of that act, or being made 
4 ſhould after become void, that the court of X. B. might 
& grant a mandamus, requiring an election to be made.” 


VDuca˙er this ſtatute jt has been held, 


| Eaſe of Boſley, 1. That where there was a mayor eleied and fworn into the 
alas Tintagel. gffice, the court notwithſtanding granted a mandamus, it ap- 


8 bee * a Pearing that the election was merely -colourable; for the intent 


eee. of the act was to give the . ex a rightful officer, 
2 Stra. 1157. whereas this pretence would, e the whole year, though 
S.P. ce court might refuſe it if there was a probable election. 


Rex v. Mayor, So where the corporation elected for mayor an officer of 
2 e the army juſt gone to America, and not likely to return within 
Cambridge | the year, and that known to the electors at the time of the 
4 Burr. 2008. election, the court held N to be clearly a colourable elec- 
| tion, and granted a mandamus. to proceed to the election of 


| Rex v. Banks. But in ſuch caſe, where the officer is in poſſeſſion, the 
3 Hur. 145% eleftion muſt appear to be clearly colourable, and the mayor, 
| or officer de fatto, muſt be made a party to the rule. 


2. «© The power given by this ſtatute, is limited to no 


4 85 e. i 


Caſe of Corpo- For the court have granted a mandamus to proceed to the 
rationof Oxford. election of a mayor, where there has been no legal mayor for 
Bull. N.P. 201. k | | 
| J four preceding years. 471,” | 
Caſe of Corpo- 3. The ſtatute is not conſined to the election of a head | 
2 of Scar- officer of the corporation only, but the court will order, under 
3 Str 1190, the ſtatute, the corporation to proceed to the election of the 
. inferior and conſtituent officers of the corporation. 


Rex v. Edyvean 4. Under the ſtatute, public notice in writing of the elec. 
& Spiller. tion is to be fixed in ſome public place in the borough: and 
LO Ker. where a mandamus was granted to ele a mayor for the bo- 
rough of Bodwin, and a rule made that public notice ſhould 
d be affixed in the market-place, which was done; the MM 
- . | £548 \ - grante 


/ " 
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anted an attachment againſt the defendants for not attending 
| {their preſence being neceſlary to the election) though they 
had only been ſerved with a copy of the rule, but not with the 


© « 


- mandamus, or with the original rule. 


| "Theſe are the principal cafes in which a mandamus will be 
granted; but as its object is to provide for every defect of 
juſtice, and the relief it gives of general extent, how far the 
court will go in granting this writ, will better appear by con- 
ſidering, | ] T2005 ONT: e 


2. FOR WHAT THE COURT WILL NOT 
þ __ GRANT A MANDAMUS. 8 
r. „ The court will not grant a mandamus to a perſon to 
do any act whatever, where it is doubtful whether he has by 
&« law a right to do ſuch act or not; for ſuch would be to render 
« the proceſs of the court nugatory; as if the perſon had no 
« right, he might ſo, return it.” e DOR FRO NT | 


As where the application was to the court for a mandamus Rex v. Biſhep | 
to be directed to the Biſhop of Ely, commanding him to hear of =_ is 
an appeal as viſitor of Trinity College, Cambridge, made on an 2 
affidavit that the biſhop declined hearing the appeal till he was 
ſatisfied that he was viſitor; on ſhewing cauſe it appeared not 
clear to the court that the biſhop was viſitor, . and in fact that he 
had never exerciſed that right, the court therefore refuſed the 

mandamus; for the court will not grant a mandamus to com- 

pel any perſon to exerciſe a juriſdiction which that perſon is 
not moſt certainly and clearly appointed to, and bound by law 


to exerciſe. 


So where the application was for a mandamus to the church- Anon. 
wardens of St. Botolph's, Biſhopſzate, commanding them #9 1 Stra. 686, 
call a vgſtry in Eaſter week, to eleft new churchwardens; it was 
refuſed, as there was no inſtance of ſuch a mandamus; and 

the court could not take notice who had a right to call a veſtry, 

and conſequently did not know to whom it ſhould be directed. 
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2. “The court will not grant a mandamus where the office 
e claimed is not of a certain permanent nature, nor where it 
*& cannot give a complete remedy.” i 


— 2 — — ns => 
EI SS, o 
A r 


As where the motion was for a mandamus to the biſhop of Rex v. Biſhep 
London, to licenſe the Rev. Mr. Dawney, to preach as lecturer 7 n 
of St. Ann, Weſtminſter; but it appearing that the lectureſbip Ne, 


| fuay not endowed, but depended on the voluntary ſubſcriptions -. 
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of the inhabitants, the court held the office to be of ſuch a 
nature that it would not interpoſe. 5 1 1 


Rex v. Bimop And in this caſe, which was for a mandamus to the biſhop, 
of Aa to licenſe a lecturer to St. Luke, Chelſea, the ſame objection as 
if. ̃ñn thelaſt caſe was taken and allowed; and beſide, that unleſs 
Rex v Field & there was an endowment or immemorial cuſtom to appoint a 
al. leQurer without the conſent of the rector, that it would be 
Tho Rap nugatory to grant a mandamus to the biſhop, as the rector 
tele might refuſe the uſe of his pulpit to the perſon licenſed, or 
maintain treſpaſs againſt him in cafe he uſed it, the freehold 
being in the rector; ſo that the mandamus could not give the 


party complaining complete redreſs. 


4 But it is not neceſſary, in order to induce the court to 
© interfere by mandamus, that the office is of a freehold na- 
44 ture; it is ſufficient that it is an annual office, and has feet 

e annexed.” 5 


\ 


Rex v. Commiſ- This was the doctrine held by the court in this caſe, which 
koners of the was an application to the court for a mandamus to the defen- 
* Centre in the dants, to proceed to the cleftion of a clerk, and which was op- 
Fields. poſed, on the ground that the office was not of ſuch a nature 
1 Term Rep. as would induce the court to interfere; but the mandamus was 
146, granted, the clerk being entitled to certain poundage fees under 

the flatute, which are granted to him by an annual warrant from 


the commiſſioners. 


« But where the office is of a mere private nature, the 
te court will not grant a mandamus.” : 


Stamp : caſe. Upon which ground the court refuſed a mandamus to reſtore 
3 _ a perſon to the place of feward of @ court baron; but it will 
Mon, be granted to reſtore a perſon to the office of feward of a court 


1 Vent. 143. 


Mod. Ca. 18. leet, becauſe that concerns the adminiſtration of juſtice. 


« But in all caſes of public concern, or of offices of a 
4 public nature, the court will grant a mandamus.” 


Anon. 956 As to ſwear in a director of the Amicable Aſſurance com- 

L Stra. . 2 — . jj : / ” . 
pany, -which is a company created by charter from the crown; 

n te cempel an admiſſion into a trading company. | 


Governor of the 

Turkey Com- 3 WI 

pany f 3. © The court will not grant a mandamys where there is 

2 Burr. 1000. « ny other ppeciſic legal remedy by which the perſon complain- 
* * * EP 

| ing may obtain redreſs,” ? 5 2 85 | 


Rex v. Governor Therefore in application for a mandamus to the bank, to 
and Company compel them to transfer ſtock, the court refuſed it, becauſe 3 
— eg of the party had a remedy by action on the caſe, if they refuſed. 


Doug. 506. | So 


- 
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So whete the application was for a mandamus to be directed Rex v. Street & 
to the old churchwardens to hand over the 5 r 
ww ones, the court refuſed it; for they might have a right to 95. 
lep them, and that right might be tried by an iſſue at law. 


So where the application was for a mandamus to be direct- Rex v. Mayor 
ed to the mayor of C. to admit Mr. Grimiood to the office of of Colcheſter. 
recorder, on the ground that the mayor admitted ſeveral illegal * run 
votes for Mr. Smithies who had been admitted and ſworn in, Vi. 8. P. Rex 
and had rejected ſeveral legal ones of Mr. Grimiuood's, the v. Biſhop of 


court refuſed it, on the ground that the remedy was by quo war- Cheſter. 
ranto to ſet aſide the deen of omithies, he being in poſſeſſion . ge: Rep. 
of the office. | | 1,9 ad. Rex. v. 
Fe 5 | | Guardian to the 
So the court refuſed a mandamus to the benchers of an inn Poor in Canter- 
ury. 1 Black. 


of court, commanding them to call a perſon to the bar; for 657 
the proper remedy in ſuch a caſe is by appeal to the truelue 1, Benchere 
Judges. 5 | | ; of Gray's Inn. 
3 N 3 | _ Fac 1; Doug. 339- 
4. 1erever a Tontrouling power, or power of appeal, is 
et excluſively lodged in any Fo. E corporation, the court will 
« not grant a mandamus: this is the caſe of viſſtors of colleges, 
« or others of ſpiritual foundation.” 


For the acts of a viſitor cannot be queſtioned in any court Rex v. Biſhop | 
of law. | a ; * of C eſter, 

bo; 1121'S x Wilſ. 206, 
&« But this is the caſe only where the viſitor is acting with= 

& in his viſitatorial power.“ | eee 


For where the Biſhop of Ely was viſitor of Peterhouſe Rex v. Biſhop 
Cillege, and by the ſtatutes of that college the fellows are to _"— 8 85 
return two to the viſitor, who is to appoint one to be maſter of 1 KN _ 
the college on a vacancy ; and the fellows having returned 
two, the biſhop appointed neither, but nominated another per- 
ſon to be maſter; it was held by the court, That his power 
vas reftrained and limited in this particular under the ſtatutes, 
and that therefore the court could compel him to act within 
his authority, and accordingly made the rule abſolute for a | 
mandamus to him, to admit one of the two ſo returned to him by 
the fellows. Ys 1005 5 . 


So where the Biſhop of Cbeſter was viſitor of Mancheſter Rex v. Biſhop 
College, and he accepted the place of warden, it was held, That of (beter. 
his viſitatorial power was ſuſpended, and that a mandamus * Sts. 798. 
might go to him in his other capacity as warden. 


« So the court will compel a viſitor to a# as ſuch, though 
they will not interfere with his deciſion.” 
„ | | 55 ; Rex v. Biſhop 
As where a mandamus was prayed to the Biſhop of Lin- of Lincoln. 
coln as viſitor of Lincoln College, Oxford, to receive, bear, and 0 mig 8 3. 


determine Rep. 338. 
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» determine an appeal of Dr. Halifax, who complained of 2 
undue election to as Reb at that ea the 3 
held, That where the ſtatutes have appointed a viſitor, who 
is to interpret the ſtatutes of a college, and an appeal is lodg- 
ad with him, the court will compel him to hear the parties, 
and come to ſome deciſion, though they will not oblige him to go in- 
to the merits; for it is ſullicient if he decides that the appeal 
comes too late. 1 . Th 
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6. „Where any other court has competent juriſdiftion, the 
« court will not interfere by mandamus to controul it.” _ 


Rex v. Dr Hay, Therefore where the validity of a will is conteſting in the 

+ Burt. 2233. ſpiritual court, and a ſuit then depending there concerning it, 

| the court will not grant a mandamus: to the judge of ſuch 
court to grant a probate to any particular perſon : 10 the court 
smyth's caſe. ill not grant a mandamus to the judge of the ecCleſiaſtica] 

5 court to grant adminiſtration durante minore ætate, for the 
Ds | law has not decided who is entitled to ſuch adminiſtration ; 
Vid. Rex v. Dr. but in the caſe of a common adminiſtration, the next of kin 

Hay. x Black. being entitled to it by law, a mandamus may go to that 


7 . \ 
3 2 . will not lie to admit a proctor into the ſpiritual court, 
a 1% ui. for that court has juriſdiction over its own officers, 
. «M4; 19 
Skin. 290. * 7. The court will not grant a mandamus to a perſon, com- 


Carth. 166. © manding him to do any thing which he is not under a legal 
„ neceflity of doing; that is, if the law has left a diſcretion 
in him, the court will not controul it.” N 


3 « = 


John Giles As where the application was for a mandamus to be dire&- 
＋ 881. ed to the juſtices e to compel them to grant a ſicence 
| to Giles to keep an ale-houſe, it was refuſed;. for it is diſcre- 
tionary in the juſtices to grant or to refuſe it. 


Rex „ Pro- So where under a ſtat. 8 Geo. 3. for an, inland navigation to 
prietors of the Birmingham, commiſſioners were impowered to make a cut 
Birmingham or canal from a place called Newhall Ring, near Birmingham, 
Canal Navigz- and from ſuch other places near the town as might be found 
tion. 2 Black.. 1 r I 2 
convenient; the commiſſioners had begun a cut in another 


W direction, and this application was to compel them to make a 
cut to New Hall Ring; but it was refuſed, for the act only 

gives an authority to the commiſſioners to proceed, not à com- 

' mand: they may deſert or ſuſpend the whole work, and a for- 
11074 any part of it. 53 | . 

Caſe of Anj- 8. © If ſeveral have been deprived of any corporate offices 

dover. ce or rights, each muſt have a ſeparate mandamus, for one 


2 Salk. 433. ( writ cannot go to reſtore many; for the foundation of the 
« wrtt is the turning out; and the turning out of one is not 
. 
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« the turning out of another, and they may * 97 | 
« different cauſes z and the wag . Ae fo ſhould ve: | 
6 er pw ee 


* 


3 OF THE PROCEEDINGS IN: GRANTING A 
e DAs. 


— 


1. © The court will e grant — in the firſt | 
« + inflance, on 1 1 985 under n circumſtances.” ; 


As where the motion was for a aro to the Ab ne Rex v Fiſher 
ts fign a poor's rate, which it was proved was regularly made, & 2 2 
but the defendants refuſed to alow it. Per C. J. Ryder, If robs Rep. 
we grant a-rule to ſhew cauſe, while it is depending, the poor 166. 
may ſtarve, as no overſeer will diſburſe any money until the 
allowance of the rate for c it; j rene let it Bs ab- 
e in che firſt insges. i | 
2. 4 But the uſual mode is by rule to hew eauſez, a8 to 
by which it has been ſettled,” 


That in the application to the court, the nature of the office 
relpoKtinig which the application is made, muſt be ſhewn to the 
court; for as there are certain Cafes in which the court will 

not interfere by mandamus (ante fol. 665) the office to be af- 
fected by the mandamus Wen 15 mi Wade 15 of that en p- 
tion. b 


-Thandits, „ 8 n 316. 
one of the eight men of Aſhbourn Gurt, it was denied, as it 955 8 
Lane mmm IIN 8 


MY « Where a perſon applies for a mandamus, ws: od 
ew ſome title or dere my P's in him, to e the court 
to interfere.. ; 


_- 


Therefore, n the en was ; for A ee to Rex v. . Jotham, 
the truſtees of a diſſenting meeting-houſe, to reſtore one Lloyd 3 Term Rep. 
to the office of miniſter of the congregation; in his — * 
he only ſtated his appointment, and that he conceived that be [ae = 
could not be removed without his conſent, unl: fs he ſhould miſbe- 
have, but that his appointment was for life. This was oppoſ- 

_ ed, on the ground that a former miniſter had been removed, that 
Lyd had no licence, was not regularly ordained, and had not 

complied with the regulations of the act of toleration, The 
court were of opinion, that he had not made out any, even a 
prima facie title to this office, which was is neceſlary ; ; and re- 

fuſed the mandamus. : 


8 
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| Rexy. Vin= So where the motion was for a mandamus to the warden 
| 2 of the vintner's company, to ſwear J. S. one of the court of 
Geo. a» —afliſtants; the affidavit was only that he had been informed by 


Bull. N. P. ſome of the court of aſſiſtants that he had been elected, but no 


400. poſitive affidavit of an election; the court nevertheleſs grant- 
ed a rule, there being an affidavit that he had applied to in- 
ſpect the court books to ſee if he had been elected, and was 


refuſed, without which affidavit the court would not have 


2 the rule; but ſaid, that had there been a poſitive af. 
vit of his election, that they would have granted that writ 
in the firſt inſtance. e Ong 


« But though, where a party ſo applies for a mandamus, 


« whereby he is to be reſtored to a corporate right, he muſt 
& ſhew ſome title in himſelf; yet the court of K. B. having 


te the ſupreme ſuperintendence of all corporations, will grant 


a mandamus where no particular perſon is intereſted.” 


Caſe of the As where by charter or preſcription the corporate body is 
town of Not- to confiſt of a definite number, and they neglect to fill the 5 


23 G. 2 Bull. Vacancies as they happen, the court will grant a mandamus 
N. P. zoi, ordering them to do it. | | 


4. It ſhould be ſhewn to the court on the application for 


« a mandamus, that there has been a _ for the court 
« will not preſume that any officer or other perſon have not 
done their duty, unleſs that is ſhewn to the court.” 


Rex v. Bor. of Therefore, where the mandamus was granted to the church- 
— 8 fe and overſeers of the poor, to make a rate for the re- 

5 3- hi the court would not t at the ſame time a 
n wes hoy Juſtices to allow it ; 7 in could be no de- 
fault in the juſtices till the poor rate was made, and preſented 
to them to allow it; and the court would not preſume that the 
juſtices would not do their duty: though in this caſe the ſame 


— f 


juſtices had refuſed to allow a rate when a mandamus had iſſu- 


ed for the purpoſe, and had been taken up the term before, on 
an attachment for diſobedience. | | 


Rex v. Vintners 5, ® Where the corporation is by preſcription, the party 


comp. Mic. 25 dc applying for a mandamus muſt ſhew the conſtitution of the 


2588 « corporation, and verify it by affidavit as well as his own 


« muſt be produced at the time of making the motion.” 


6. « If on the party's ſhewing the cauſe, before the court, 


« it appears that there was good grounds for * — 


A 2 ow 
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« right: Where the corporation is by charter, a copy of it 
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u moval from that office, to which he applies to be reſtored, 

« they will noͤt grant a mandamus, even though there appears 

_ to have been ſome irregularity in the proceeding” by which 
« he was removed). RTE PLAT fron GUT 


For where the application was for a mandamus to reſtore Rex v. Mayor 


one Roberts to the place of clerk of the Bridge- Houſe eſtates of London, 

of the city of London, it appeared that.he had been reported * Term Rep. 
| adefaulter in his accounts to a conſiderable amount, by the 3 

city auditors; and that being called to account; and to pro- 

duce his vouchers; that he wrote a letter to the committee, 

refuling to comply with their requiſition; upon which he was 

ſuſpended, though he had not been regularly ſummoned to make * 

bis defence, which ſhould have been done; yet the facts above 


* 


zppearing clearly, the court refuſed a mandamuns. 


So where a mandamus applied for was to reſtore a perſon Rex v. Mayor, 

to the office of town-clerk, the corporation laid before the & of 
court a very full and ſufficient cauſe for temoving. him, and ita 3 
that he himſelf had openly declared in court that he would . 
ferve them no longer. The proſecutors counſel admitted, 

that there was ſufficient cauſe for a motion, but objected, 

that he had been removed without notice to appear and defend 

himſelf. - Per Ld. Mansfield, The court will not grant a 

party the aſſiſtance of a prerogative writ, when it is acknow- 

ledged that the corporation had ſufficient cauſe to remove him, 

and when they would undoubtedly again remove him the in- 

ſtant he was reſtored. Fes | 


But where a rule is granted, if on ſhewing cauſe it ap- Rex v. 
pears doubtful whether the party has a right or not, yet the N 
court will grant a mandamus, in order that the right may ,* 
be tried on the return. [OMG ny Trin. 1741. 


7. Though the court have granted a mandamus for any Rex v. Wigan, 
purpoſe, yet may they grant another, and concurrent man- — 
damus for the ſame purpoſe; but ſuch concurrent mandamus 3 5 
's rot of courſe, but is only granted where there is reaſonable 
ground to ſuſpect that the party who firſt moved the manda- 
mus does not really mean to execute it, and then a rule is 
granted to ſnew cauſe. | | | 


And where there are ſuch applications for concurrent man- Rex v. 
damuſes, the court will order a time for proceeding to an 1 


election to be inſerted in the firſt mandamus. Rex. v. Weg 


| =o | Looe. 
And where there has been a judgment of ouſter againſt 3 Burr. 1386. 
a corporate officer, the court will not grant a mandamus to. . . 
proceed to the election of another, until the four-day rule 
; BY > 4s TEE given 
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ven on the paſtea is out, becauſe till then judgment ca 
. attually figned; and on ſuch application for a 3 
oceed to a new election, the een on the former 
judgment ſhall have priority. 


672 


8. « The rule to ſhew cauſe ** be on the ſame 
« perſons to whom the writ is to be direc » In Caſe the rule 
4 ſhould be made abſolute.“ 


ae ere where the rule was on the churchwardens and 
wardens and overſeers to ſhew cauſe why a mandamus ſhould not go di- 


overſeersof rected to them, and the twenty principal inhabitants, it was 
| . held to be bad; 'for theſe lat 0 ſhould have been parties to the 
N. P, 200. _ But the court gave leave to * ſaying, it would 

| be good on new ſervice. | 


Rex v. . mai dhe mentemas is to proceed to the cleftion of a 
3 Bur. 1453. corporate officer, of which a perſon is then in e 
muſt be made a party to the rule. 


4. OF THE WRIT. 


Under this head is to be conſidered, 1. The direction of 
the writ: 2. The e or mandatory part of the writ: 3. 
The return. 


I. TO WHOM THE WRIT 15S TO BE DIRECTED. 


1. „A mandamus muſt regularly be directed to thoſe per- 
<« ſons by whole authority the party was deprived of that 
&« right, to which he applies to be reſtored, and ho there- 
« fore have a power of reſtoring him.” 


Rex Wy Ages Therefore, where the mandamus was to the mayor, aller- 

&c. of Derby. men, and 2 burgeſſes of Derby, commanding them t 

Salk. 436. command A. and B. who had removed the patty complain- 
ing, to reſtore him, the writ was quaſhed; for it was ab- 
ſurd that the writ ſhould be directed to one perſon to command 
another ta do any de: It ſhould have been directed to the 
parties themſelves who were to do it, 


. 2. „The writ ſhould. be directed to the corporation by it 
BEE: corporate name, where the power of amotion reſides in the 
| | « corporation at large.” 


ne WH Therefore where. the mandamus was directed to the 
roo” Ripon. mayor, aldermen, and commonalty of Rippon, and they re- 
| 2 Salk, 433. turned that they were — * the name of the 


"Mayors burgeſſes, and commonalty Rippon ; te _ 
c 


held the. writ to be bad, it being directed to the corporation 


by a wrong name. 


e And though the thing to be performed is to be done by 
« only part of the corporation, yet may the writ be directed 
« to the corporation at large, though it may alſo be directed 
« to that part of the corporation who are to do the aft re- 
« quired by the mandamus.” _ | 15 


But it muſt be directed either to that part of the corpora- Rex v. Mayer 
tion who are to do the act, or to the corporation at large ; 2 gen, 
for if it be directed to a part of the corporation, which part?! 99. 
are not to do the thing required, the writ ſhall be quaſhed. 95 


Therefore where a mandamus to admit a perſon to the Rex v. Mayor | 


ofice of town clerk, was directed to the mayor and aldermen 2 gdf. 701. 


of Hereford; in fact, the mayor only was to admit; for this 
ult the writ was quaſhed; for it would not be known who 

were to obey the writ, if the direction was inſignificant or 
_ immaterial. „ | 


So where the mandamus was directed to the mayor, alder- Rex v. Mayor 
men, and common- council of Norwich, to proceed to the &c of Nor- 
election of town-clerk, the court granted a ſuperſedeas of 22 | 
the writ, it appearing to the court on affidavit, that the right " 
of election was in the mayor and aldermen, and the writ was 
not directed to them, neither was it directed to the corpora- 
tion by their corporate name. = 


« But if the writ includes in its direction the whole cor- 
4 poration, or that part which is to make the return, it 


« ſhall be good, though there may be ſome informality in 
© the direction.“ Eo | dE 


As where it appeared that the power of amotion was in Pees v. Mayor 
the mayor, aldermen, and others of the common-council, the pp an, 
mayor and aldermen being part of the common-council, and „ 
the writ was directed to the mayor, aldermen, and common- 

council, as if excluding them from being part of it, and it 

was moved to quaſh the writ for miſdirection: But per Cur. 

Here is no one in this direction who muſt not join in this 

act; it is only repeating the ſeveral conſtituent parts of the 

corporation ; and mentioning the entire common council 

after the mayor and aldermen, is only a repetition quead the 

mayor and aldermen; and therefore the motion was refuſed, 


3. Where a writ of mandamus is directed to ſeveral 
acting in different capacities, the writ ſhall be taken 
1 22 fingula ſingulis; that is, that each perſon ſhall do 
© that which belongs to his office.” | 


As where the writ was to the mayor and burgeſſes of Rex e Mayar, 


Tregony, commanding them, viz. © guod eligitis & juratis Sc. of Trego- 


"oat . NY. 
X x 2 majorem mod. Caf. x1 2. 
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cc majorem, EG auftoritatem vęſtram, &c. It was 
moved to ſuperſede this writ on the ground that the power 
of elefting was in the burgeſſes, and that of ſwearing in the 
mayor alone; ſo that the mayor could not make a return of 
this writ as directed to him to elect, nor the burgeſſes as di- 
rected to them to ſwear: But the court held, That the writ 
was to be taken diſtributively, and that each was to obey the 
writ according to their ſeveral functions. 


Rex v. Wigan” 4. The court will not ſpecify to whom the mandamus 
1 Burr. 784 ſhall be directed, for this might be prejudging the right of 
che electors; but he who applies muſt at his peril have it 

properly directed. | £2 „55 


Rex v. Ward, + The writ need not ſet out that the perſon to whom it is 

2 Stra. 893. directed is the perſon whoſe duty it is to do that for which the 

3Reſ mandamus is granted (as to ſwear and admit, ex. gr.); for 
if it is miſdirected it ſhould be ſo returned. 


2. OF THE BODY, OR MANDATORY PART OF THE 
f WRIT. ; 


| 1. 4 The writ muſt be made out according to the rule 
« upon which it was applied for and granted.“ 


Rex v. Wild- Therefore where the mandamus was granted, commanding 
_— the defendant to deliver to the company of blackfmiths all 
books, papers, &c. which he had in his cuſtody as clerk to 
the company, from which he had been removed, and the 
officer took the rule, to deliver them to a new clerk; for this 
variance the writ was ſuperſeded, and the party compelled to 
apply for a new writ = A . 


„. Ray. 560. . 2. © The writ ſhould contain convenient certainty of the 


Bull. N. P. 404. C duty required to be done, but need not ſet forth by what 


e authority that duty exiſts.” 


Rex v. Mayor AS where a mandamus had been granted, wherein it was 
recited that there ought to be in the town of Nottingham, 

a common-counci}, conſiſting of twenty-four perſons, and 
mw EY 36. commanding the defendants to chuſe ſix perſons to fill up the 


04: * vacancies; upon motion to quaſh the writ it was objected 
BS that the nature of the right to have ſuch a common council; 
: that is, whether by charter or preſcription, or how, was not ſet 


forth with ſufficient particularity: But the objection was 
over-ruled, many precedents being to the contrary. and no 
preciſe form being neceſſary in a mandamus. | 


Moorev. So where the fuggeſtion of the writ was, That the party 
Mayor of had a right to be admitted to the office of —— , paying a 
Haſtings. : | | | | reaſonable 


| Caſ. Temp. f « F : EY * ; 
Hard, 362. | . a 
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ceaforiable fine, that is ſufficient without ſhewing how, or by 
whom it is to be aſſeſſed. | ebe l ii in 


. 


So where the mandamus was to the defendant, as Judge of Rex v. Dr. Bet- 
the prerogative court of Canterbury, to grant probate of the WO 

will of Lord Londonderry, and exception was taken to the * © 57. 
writ; that it only ſet out that the Earl had bona notabijia at 

Naſtminſter and divers dioceſes; but did not ſay within the 

province of Canterbury, in which caſe only the defendant 

could grant the probate: But the court refuſed it, ſaying, 

that they would not preſume an inferior juriſdiction, 


3. © It ſeems that a mandamus can only command the 
« doing of one ſingle act, or be but for one ſingle purpoſe,” , 


For in this caſe the court granted a mandamus to the de- Rex v. Church. 

fendant to make a poor's rate, but refuſed to order particular wardens of _ 

> 3 . Weobly. | 

perſons to be inſerted in it, though there was an affidavit that Stra. 1259 

ſuch perſons were rateable, and that they were omitted to 
prevent their voting for members of parliament; for the va- 


ldity of the rate might be tried by appeal. 


So the court granted 2a mandamus to the mayor to hold a Rex vi Mayer 
corporate aſſembly, but refuſed to add to it, * To admit all of Kingſton 
perſons having a right:“ for this involved other queſtions, upon Hull. 
and was too complicated, as each perſon's right was diſtinct. 


« But in ſuch caſe the writ may command ſeveral perſons . 
« acting in their diſtinct capacities to act officially according 
* to their reſpective offices," s e 5:28 Tons 

As where by cuſtom, the court- leet was to preſent to the Rex v Borough 
ſteward the perſon whom the commonalty had choſen to be 4 * | 
mayor; the court granted a mandamus ta the fteward to hold 5.0" 3. Bull. 
a leet, and to the burgeſles to attend at ſuch court, and to N. P. 200. 
preſent J. D. who had been choſen by the commonalty. Rex v. Mid- 
5. If the corporation to which the mandamus is ſent in _ 
above forty miles from Londen, there ſhall be fifteen days Called Rex v. 
between the teſte and return of the firſt writ; but if but Ld Montague. 
forty miles or under, then but eight days, and the writ ſhould Pull. N F. 
not be teſted before it was granted by the court. OP 


4 


* * — — 
— —— 7 


1 : b * i 5 + Salk. "2 
And in ſuch caſe one day is to be taken excluſive, and the Re —_ 1 
other incluſive. g 5 e | F Doves my 
Us | I Stra. 197. | a 


* 


3. OF THE RETURN, 


Writs of mandamus being either to reſtore or admit, 1 
| conſider diſtinctly the return to each. 


Returns 


1 Strg. 578. 
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| Returns are to be conſidered, 1. In point of ſubſtance: 2, 
In point of form. = 0 e 


1. Of the Return in Point of Subſtance. 


In order to make a return good in this reſpect, it muſt 
appear, 1. That the removal was by perſons who had legal 
power to remove: 2. That the perſon was removed for good 
and legal cauſe: 3d. That the proceedings under which the 
removal took place were regular. | N 


Of each of theſe in order. 


1. The Amotion muſt have been made by Perſons 
having lawful Authority to do ſo. 


Bagg's caſe, Tt ſeems to have been long a queſtion in whom the power 
* J of amotion reſided. Lord Coke in this cafe lays it down, that 
wa this power can only belong to the corporation by charter or 
2 Stra. 819. Preſcription. But this doctrine has fince been exploded; and 
— v. Richard - it has been ſolemnly adjudged that there is incident to every 
— corporation a power of amotion. 
Rex v Mayor of The law therefore now is, That corporations may claim a 
2 Regis. power of amotion either by charter or preſcription; charter 
£1445 may give it to the whole, or to a ſelect body, but if it gives 
it to neither, the law gives a power of amotion to the whole 


body at large. 


Rex v. Corp. of But a power of amotion can never be exerciſed by a part 
Doncaſter of the corporation, as the common council, ex. gr. unleſs ex- 


1 *ftGrqßiy given by charter or preſcription. 


2. The Perſon muſt be removed for good and Legal 
fy oo herans's Ce +” 


Good cauſes of amotion may be in general for misfeaſance, 
or for nonfeaſance; that is, for crimes, which render him 
unfit for the duties of his ſtation; or negleR, ſuch as pre- 
vents him from the due diſcharge of them. 


Bagg's cafe, 11 1. Malfeaſances or crimes are of three deſeriptions: Firſt, 
— 1 Such as are infamous in their own nature, but have no rela- 
1 Burr. 339. tion to his office: as attainder for forgery, perjury, or con- 

Th ſpiracy at the King's ſuit, or for any crime rendering him 
infamous: But to ground a removal for any of theſe cauſes, there 
mut be a previous convittion by inditiment in the King's courts: 
2. Such crimes as are offences againſt his oath of office, and 


duty as a corporator; ſuch as burning or eraſing the 779 
F | ert 1 677 7a 


of the corporation. For this crime he may be tried and con- 

vided by the corporation, and for that removed: 3. Crimes 

of a ws (hr nature, ſuch as are both indictable and * his 

duty as A corporator; as bribery. Mod. Caſ. 19, 


| 10. 
Under this general deſeription of offences it is to be obs 
ſerved, h 


1. © That the 8 fafficient to juſtify the removal of a 
« corporator or corporate officer, muſt appear to have been 
« done malo animo.“ 


For where the recorder of a borough gave wrong advice K Rex v. Willis 
with regard to corporate proceedings, as it appeared to have 4 Burr. 1999. 
deen innocently done, it was ad) udged to be an inſufficient 
cauſe of. removal. | 


2. „As to ſuch crimes whereof a previous conviction i is 
« neceflary to found the disfranchiſement on, it is the infam 
« of them that renders him an improper perſon to be conti- 
« nued in an office of truſt ; therefore, if the crime for which 
« he is convicted, be ſuch as carries no —— with it, it will 
& be no cauſe of disfranchiſement.” 


It was therefore held, 


That a corporator having become a bankrupt, was in this caſe Her . NO 
adjudged to be an inſufficient cauſe of removal; for bank. . of Liver- 
 Tuptcy is neither a crime in the eye of the law, nor an offence —_ _ 
in any ligt contrary to the duty of a FOrNarator for which "OM 
cauſes only the removal would be lawful, 


80 2 conviction for an aſſault is an inſufficient cauſe; for Rex v. Mayor | 


ervy 
ſuch is not an offence of an infamous nature. | ae 


3. & The offence, if not on account of the infamy, muſt 8 — — 206. 


have ſome reſpect to the corporation itſelf; that is, ſuch 
as is detrimental to the corporation itſelf or fome of 1 itt liberties, 
privileges, or franchiſes,” | 


Therefore a perſonal offence from one member to nncther Bull N. P. 208. 
is not a ſufficient ground of disfranchiſement: So though Ibid. 
razure of the corporation- books may be a good ground; 4 hn 1803. 
unleſs it be in a matter to the detriment of the corporation, 
it is otherwiſe: So miſemploying the corporation-money is 

not a ſufficient cauſe of — becauſe the een 
may have their action. | 


« So a mere contempt of, « or contemptuous words uſed to 
the corporation, or any member of it, is not a ſufficient 
« ground of amotion.“ 


As where in a naw to ello Dr. Bentley, the return Rex v, Chan- 


of the eauſe a his amotion was, That being cited to anſwer collor, &c. of 
a plea Cambridge. 
Plea 1 Stra. 547. 


* 
> 
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a plea of debt in the Vice-Chancellor's court, he faid the 
proceſs was illegal and unſtatutable, and that he would not 
obey it; that he took the proceſs from the officer, and ſaid the 
Vice-Chancellor was not his judge, and that he /ulte egit; 
for which contempts that he was at a future congregation 
deprived: The court were of opinion that theſe Cauſes were 
inſufficient; though a peremptory mandamus to reſtore him 
was granted on another ground, viz. that he had not been 
ſummoned, Foo | „ 


« A miſbehaviour in ore affice is no ground to amoye 2 
. „ perſon from anather.”- | HOP E 55 


s Raym. 1564. As where the perſon had miſbehaved in the office of cham- 
ne berlain, and he wa removed from being a burgeſs, it was held 
not ſufficient. 


1 Lev. 291. | 8. “Where an office is held at pleaſure, in ſuch caſe the 
x Vent. 77, 88. © perſon in poſſeſſion may be removed without any cauſe 
« afhgned.” 2 | f 


Rex v Church= As where the mandamus was to the churchwardens of 
wardens of Thame, to reſtore J. Williams to the office of ſexton; they 
| 2 returned, that Thame was an ancient pariſh, and that for time 
"© ; | 

Rex v. Mayor immemorial there has been a church ; that the ſexton was 
of Canterbury, eligible by the churchwardens ant! major, part of the inhabi- 
1 Stra. 674. tants; which perſon ſo elected was to continue at the pleaſure 
| f the electors, and was amoveable by the major part when law- 
ully aſſembled; that 1 May 1703, J. Williams was elected 
ſexton, and continued in the office till 3ift of June, 1717; 
on which day the churchwardens and pariſhioners being law- 
fully aſſembled, that he was removed; the return was ad, 
Judged to be good, though no other cauſe was aſſigned for his 

removal than the pleaſure of the electors, 


e But where an officer is ſo removeable at will, and is re- 
© moved by the corporation, if they in their return to a man- 
« damus to reſtore him do not rely on their power, but return 
« ga cauſe of removal, if that is inſufficient, the court will grant 
« a mandamus to reftore the perſyn removed,” 


Rex v. Mayor As where the mandamus was to reſtore one S/atford to the 
of Oxford, office of town- clerk, and the return ſtated him to be an offi- 
2 Salk. 428. cer at the will of the mayor and aldermen; but that he was 
removed, his office being void for not having taken the oaths 
of allegiance, &c, before them; this being inſufficient,. as. he 
might have taken them before two juſtices, a mandamus went 
to reſtore him, though it had been ſufficient if they had ſtated - 
that he had been removed, as holding his office at pleaſure. 


2, Non- 
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2. Nonfeaſance, or neglect of the corporator's duty, is the 
next legal ground of amotion. i Ws 


" As to this it has been decided. 


1. „ That to make this a, good cauſe of amoval, it muſt Rex v. Mayor 
« amount to an abſolute deſertion and neglect of all the duties of of Leiceſter, 

1 | ; * ſi ; W 0 : 2 Burr. 2087. ; 
« a corporator; for an occaſional abſence for a ſhort time, as | 

« for health ar urgent buſineſs, that ſhall not be ſufficient.” | 


As where the recorder of a borough was abſent from one Rex v. Wells. 
ſyſions, where his preſence was neceſlary, and where he had 2 dens cars 
0 notice to attend; without ſhewing any further intention . 
of leaving the borough : it was held an infufficient cauſe to Salk. 434. 
remove him; though non-attendance is otherwiſe a g 
ground to remove a recorder, his office being a public one c 
relating to juſtice, | „ 5 . 


So abſence from four occaſional great eourts, and one on a Rex v. Richard- 
ſtated day, was adjudged to be not a ſufficient: ground for fon 
aàmotion; for a corporator may be innocently abſent where he A wht 
e | . Mayor 
may not think his preſence abſolutely neceſſary; and therefore and Aldermen 
unleſs he neglects where he has a particular ſummons and no- of Carliſſe. 
tice, it cannot be conſtrued a deſertion of his office. | W 
2. Non- reſidence is another ſpecies of nonfeaſance: but it Rex v. Pon- 
is only in the caſe of offices which require a perpetual execu- ſonby. 
tion; as mayor, ſheriff, coroner, where perpetual reſidence is 1 
neceſſary: but in other caſes local reſidence is not neceſſary; J Mod. 56. 


3s in the caſe of recorder, freemen, &c. for it would be ab- Vid. Vaughan 


ſurd to ſay that non-reſidence merely ſhould be a cauſe of v. Lewes. 
amoval, where, notwithſtanding ſuch non-reſidence, they 8 
may do all. their duty requires; though if ſuch perſons totally | 
neglect their office and duty, they may be removed. : 


Therefore where the corporator reſided three miles from Rex v. Mayor 
the borough, it was held, That that was not ſuch a deſertion of Doncalter. 
of his office as to juſtify a removal; for he was near enough er Rep 37. 
to attend his corporate duty. Ty | 


So that in ſuch caſe it is not ſufficient to ſhew a non-reſi- Rex v. Miles. 
dence; for unleſs there be an expreſs clauſe in the charter, P. 9 C. 1. 

non-reſidence will not be of itſelf a cauſe of amoval, but it Bull. N. P. 207. 

would be good in any caſe to ſhew ſuch a non-relidence as 

amounts to a total e or dereliction of their office. ö 


Therefore where a corporator reſided. 200 miles from the Rex v. Mayor 
borough, and had been abſent for 22 years, this was conſi- of Newcaſtle. 
cred as a total deſertion of the duties of his offices, and Cited Sayer 39, 

olden to be a good cauſe of amoval. | 1 


— 
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Rex v. Mayor And where a corporator is removed on the ground of ndn. 
Kc. Lyme reſidence, it is not neceſſary for the corporation to give him 


5 — 144. notice to come and reſide before they remove him; for he is 


3 Rel. bound by his office to reſide, and if ſuch is the law, he ought 
to know it. : 


3- The Proceedings under which the Remoyal has 
taken Place, muſt be regular. . 


Rex v. Mayor, . © Where a corporator is to be removed, every indivi- 
_— Laver- « dual member of the corporation, or part of the eorpora- 
ho _ — the power of . rendes, ought to de 


Kynaſton v. Therefore where all the members of the corporation had 
Mayor, &c. of been ſummoned, except one, whom the bailiff had ſuppoſed to 
8 have been abſent and out of ſummons, though he had a houſe 
0s. and reſided within the town, the court reſolved, That for thi 
| irregularity the amoval was clearly bad, as a ſummons ſhould 
have gone to every member. 1 5 | 


Bull. N. P. 28. When it is ſaid, That every member muſt be ſummoned, 
$ Burr. 2601. « jt means every member within ſummons; that is, reſident 
& within the limits of the borough.” „ 


Rex v. Mayor, For if it appears that he lived out of the limits of the bo- 
he of {wr rough, it is not neceſlary to return that he was ſummoned, 


: 1 5 1 Quere, If ſuch ſummons is neceſſary where the meeting is 


on a Charter-day? 


Rex v Mayor 4. 4 This notice ſhould contain the particular buſineſs; 
of eee « that is, that the amotion of a corporator was the buſingſs 
2 Burr 738. 4 for which they were ſummoned.” | | 


« For though convened on other buſineſs, they cannot pro- 

te ceed to disfranchiſe a corporator, unleſs they have met in 

4 purſuance of a notice for the purpoſe of removing him, 
« even though he himſelf is preſent.” | 


Rex v.corp. of For where on a return to a mandamus, it appeared that the 
Carliſle. power of amoving was in the mayor and aldermen as a ſelect 
4 N A. common council: That the whole corporation having been 
L. — 1357. ſummoned to elect a recorder, that after the election was over, 
1 that the mayor and aldermen ſeparated from the reſt, and re- 
moved the proſecutor. This was adjudged to be void, for 
want of a ſummons to the common council only, to meet for 
the purpoſe in their diſtinct capacity. 1 


8o 
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3. 4 So particular notice muſt he given to the party himſelf a Burr, 731. 
60 — is to be disfranchiſed, that the aſſembly mean to wel 
« ceed to remove him, in order that he may prepare his de- 


« fence.” | 


As where a mandamus was granted to reſtore Dr. Bentley; Rex v. Chancel- 
the defendant returned, that he had been ſummoned to anſwer lor, Maſter, and 
in a plea of debt before the Vice-Chancellor's court, and that OR " 
he had refuſed obedience, and ated contumaciouſly, for which — 
the congregation removed him; but it appeared that Dr. 1 Stra. 557. 
Bentley had never. been ſummoned to anſwer before the congrega- 
tion; for that omiſſion the court granted a.peremptory man- 
damus to reſtore him. 


But where a corporate officer had declared that be would Rex v. Mayor, 
ſerve no linger, and had in other reſpects miſdemeaned himſelf, ans 
though he was removed without notice, the court refuſed the Se. 

© . - Cowp. 532. 
writ to reſtore him, the cauſes of removal appearing ſo ſuſh- © Ole. 


cient. 


So in the caſe of a mandamus to reſtore Sir J. Jennings to Rex v. Mayor, 
the office of alderman, che corporation returned, That at an &c. of Rippon. 
aſſembly of the corporation, he came and perſonaliter libere & * Salk. 433- 
debito modo reſignavit his office, declaring he would ſerve no | 

r; wherefore they choſe another in his room: this was 
| held to be good, though the court further held, That till fuch 
election he had power to waive his reſignation. FH 


© So where the mandamus was to reſtore Elias Chalk to the Rex v. Mayor 
place of burgeſs of Wilton, the defendants returned a cuſtom and Burgeſſes 
to remove for miſbehaviour, and then ſet out ſeveral inſtances — 
of miſbehaviour; and that he being therefore fully beard to al! 4 
that was objetted in the common council, that he was turned out; 
it was N That it was not ſaid that he was ſummoned; 

per Cur. The end of the ſummons is, that he may be 
heard for himſelf, and therefore where he has been heard, want 
of ſummons is no objection. | 1 80 


Mote, Where the mandamus is to admit, the queſtion turns 
on the validity of the election; which will be fully conſidered 


in the chapter of Que Warrants. 


2. Of the Return conſidered in Point of Form. 


7 ft, Who ſhould make the return: 2d. In what manner: 
3d. The proceedings on the return. | 


; 1. Who ſhould make the Return. 


A mandamus was directed to the mayor, bailiffs, and bur- Rex v. Mayor, 
| Felles of the town of Abingdon; the mayor made a return, — of Abing- 
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Rex v. Mayor, and brought it into the crown-office, intending to move 
&c. of Norwich. to have it filed; and a motion: was made to ſtay the fil 
Salk. 432. l. F. ing of it on a ſuggeſtion, that this return was made by the 
mayor and the minor part of the corporation againit the con- 
ſent of the majority, who would have obeyed the writ : but 
Holt, Where a Writ is directed to a ſingle officer, as a 
ſheriff, and a ſtranger makes a return without his privity, he 
may at any time that term wherein the writ is returned, come 
in and difavow it; but not after the term: (Dyer 182.) But 
in this caſe, where the writ is directed to ſeveral, and the 
mayor, who is the moſt principal and proper perſon, returns 
brings in the-writ, the court will not upon affidavits exa- 

mine whether there was the conſent of the majority: The re- 
turn muſt be received, and a remedy lies againſt the mayor; 
and if the return is falſified, a peremptory mandamus mu} 


1 
2. In what manner the Return is to be made. 


Ter Ld, Mans- I. The return to a mandamus ſhould ſet out all neceſſary 
fed. 4 facts preciſely, to ſhew the perſon removed in a legal and 
* 27M: £ of proper-manner, and for a legal cauſe: It is not ſufficient to 

ol « ſet out concluſions only; the facts muſt be preciſely ſet out, 
<« that the court may judge of the matter. So it is the ſame 
as to the cauſe of the amotion, that muſt be likewiſe ſet 
« out.” 0 | | e 


Rex v. Mayor, Therefore where to a mandamus to reſtore one Foſeph Clegg 
Bailiffs and Bur- to the place of common council-man of Liverpool; the de- 
| 8 Lverp. fendants returned generally the cauſe of the amotion, by the 
W common council, who were in due manner met and aſſembled: 
The court held the return to be bad; for that they were fo 
duly aſſembled was a concluſion of law; they ſhould have ſet 
out the facts, viz. That they had as a ſelect body the power of 
amotion : That the members were — by regular and pro- 
per notice : And that Clegg himſelf was alſo regularly ſummoned 

and heard in his defence. | 1 | 


| Rexv. Mayor So if the amotion has been by a part of the corporation, the 
m_ 90 wang return ſhould ſhew how they have ſuch authority, whether by | 
— 2 . charter or preſcription; for as the power of amotion is by the 

x Ref. Dougl. general law in the whole eorporation at large, it ſhould ap- 
144-S.P. pear how the ſelect part is entitled to it; that is, whether by 


charter or preſcription. . 


2 Ld. Raym. 2. « Therefore a return in too general terms is bad: As to 
1564. « fay that the party had obſtinately refuſed to obey the rules 
| « and orders of the corporation, contrary to the duty of his 
« office, without ſaying what theſe rules and orders were.” 


oY 
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80 a general return of removal for negle#? of duty has been Rex 1. Mayor 


held to de bad, without ſtating the particular inflances of ne- ud | Aldermen 


glad and omiſſion, that the court may judge of its ſufficiency. gayer Rep. 37 
Ref. 


Fo where the mandamus was to reſtore A. to the place of Rex v. Ballivos. 
ſchoolmaſter of the grammar ſchool of Morpeth, and the de- de e, 1 
fendants returned, That at the time of publiſhing the act ra. 58. 
primo of his Majeſty” s reign, that A. was under ſchool- 
maſter, and that he never took the oaths by the att 22 3 
ratione cujus he became incapable, and that therefore they 
could not reſtore him: This return was held to be bad, as 
being in too general terms; it-ſhould have ſaid that he did not 
take the oaths of ſupremacy,, allegiance, and abjuration, and 
ſuch as are required by a ſchoolmaſter; for he is not obliged Show. 36s. 
to take the Scotch oath: ſo there is an exception of officers in 
the fleet, &c. It therefore ſhould appear that he was not ex- 
cepted : for the party having no opportunity to plead i in this _" 
the return ought to be certain to every intent. 


3. The return muſt anſwer to che material part of the writ, ena « 
not to the words only; for if it be falſe in ae though? 0 Van R | 
dunn an a ion will lie. * 


4..* The return to a mandamus may contain any number of 
concurrent and conſiſtent cauſes, to ſhew wh y the wake ſhould 
« not be admitted or reſtored.” 


As where the mandamus was to admit the plaintiff to the Wright v. Faw- 
place of freeman of Morpeth; the return was, 1ſt, That he cet. 
was not duly elected. 2d, That by the cuſtom of the borough, 4 Burr. 2047- 
no perſon could be admitted as a freeman, unleſs he was ap- | 
proved of by the lord of the manor or borough, and that the 
plaintiff was not ſo approved; objection was taken to this re- 
turn, that it was double : but it was nevertheleſs held good, 
and that the officer might return any number of good and 
conſiſtent cauſes, | 


« But the cauſes muſt be conſiſtent.” 


Therefure where the 8 was to 1 a perſon to Rex v. Church - 
the office of ſexton; the return was, iſt, That he was not ee 8 6 
duly elected: 2d. That there was a en! in the inhabitants james. 
to remove at pleaſure, and that they had ſo removed him pur- nal 413. 
ſuant to the cuſtom: It was objected to this, that the cauſes 
were inconſiſtent; that he was not duly elected, and yet that 
he was regularly turned out: But the court held the cauſes to 
| be conſiſtent; for as he was in poſſeſſion de facto, they might 
juſtify the removal either on the ground that he was not duly 
elected, or if he was ſo, that Le had a right to remorg ble 
at their pleaſure. | | WK | 4 
> 6 | 
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But whore the mandamus was to admit one Dunch to the 
os Place of alderman of Norwich; the defendants returned, That 
Norwich, when a perſon is elected alderman by the ward, the court of 
2 Salk. 436. aldermen may refuſe him: That Dunch was fo choſen alder- 
| man by the ward, but they refuſed to admit him, becauſe he 

had not received the ſacrament within the year; that he was 
turbulent and factious, and procured his election by bribery; 
and guod non fuit elactus. The court agreed that ſeveral cauies 
might be returned, but that they muſt be conſiſtent, which 
here they were not; for when Dunch was choſen by the ward 
it was an election, before approbation by the aldermen; the 
return firſt admits this election and avoids it, and yet at laſt 
they return that there was no election, which is repug- 
nant. 1 | | 


* 


Rex v. Mayor, But if a return to a mandamus conſiſts of ſeveral indepen- 
Kc. of Cam- dent matters not inconſiſtent with each other, but ſome good 


— in law and ſome bad, the court may quaſh the return as to 
|: —_ * 2 are bad, and put the proſecutor to plead to or traverſe 
the reſt. | mr, 


Rex v. Mayor, F. If the mandamus is to reſtore the perſon applying to 
Kc. of Oxford. an office held at pleaſure, and the defendants who have 
3 wer of removal do not return it, but return that the amoval 
| is for a miſdemeanor or ſuch cauſe, and the court find that 
cauſe fo returned inſufficient in law, they will not refer the re- 
moval to the power the defendants may have to remove ad 
libitum; but take it that the removal was for the cauſe return- 

ed, and grant a peremptory mandamus. 9 HTN, 


Rex v. Mayor, And where the corporation have ſuch power to remove at 
&c. of Coven- their pleaſure they muſt return it poſitively, and not by way of 
4 40% kecital. 9 : | 


6. © If the ſuppoſal of the writ is wrong, as in miſ-ſtating 
« the conſtitution of the corporation, the return muſt deny 
<« this ſuppoſal of the writ, and it will not be ſufficient to 

ſtate it truly in the return.” mW 


Rex v. Bailifs Therefore where a mandamus iſſued to the defendants re- 
and Burgeſſes citing, That whereas they ought to chuſe yearly two bazliffs ont 
any — PF fuch as had not been bailiffs for three years before, ideo they 
"were commanded to chuſe; they returned their conſtitution 

by letters patent to be to chuſe two from among the aldermen, 

and that they had choſen two according to the form and et- 

fe of the letters patent generally; this was held bad; for 

| they ought to deny their conſtitution to be as mentioned in the writ, 

or ſhew a compliance with the writ ; whereas they have act. 

ed acgording to a conflitution ſet forth in the return different my 


* 
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75 


PPP ü! ̃ 


WRITS OF MANDAMUS. 685 


writ, and yet have nat denied the ſuppoſal of the writ, ſo a 
— mandamus was granted. | 


So if the writ is directed to the corporation by a wrong Rex v Bailiffs, 5 
name, they ſhould return the matter ſpecially, and rely on it; * of 15 
but if they make a return, they admit themſelves to be the _— 
corporation to whom the writ was directed, and cannot after- 
wards avail themſelves of the miſnomer. 


7. Clerical miſtakes in the returns to writs of mandamus Rex v. Lyme 
may be amended after the filing of the return, —_ — 5 


8. Where the mandamus is by writ out of chancery, no Mayor of Co- 
attachment lies for not returning it till the pluries iſſues; but ventry's caſe. 
where the mandamus is out of the King's Bench, the firſt Sk. 448. 
writ ought to be returned; but an attachment is never grant- 
ed without a peremptory rule to return the writ. | 


And if the corporation to which the mandamus is ſent be Anon. 


' above forty miles from London, there muſt be fifteen days be- 2 Salk. 434- 
| tween the teſte and return; but if it is but forty miles or un- N 


der, but eight days only. 


9. The return need not be under the ſeal of the corpora- 2 Ld. Raym. 
tion, nor ſigned by the mayor; but if an action is brought ＋ Ra 
againſt the mayor for a falſe return, proof of the delivery of 223. ym. 


the writ to him and of the return made, vill be ſufficient. 


3. Of the Proceedings on the Return. 


Theſe proceedings are either at common law, or under the 


ſtatute 9 of Ann. 


1. Of the proceedings at common law. 


1. This was by adtion on the caſe for a falſe return; and Bagg's cafe, 
where the return is made by ſeveral, the action may be either 11 Co. | 
joint or ſeveral, for it is founded on a tort; but it muſt not Carth. 177. 
be againſt any of thoſe who voted againſt the return, but who LA. R 
were over-ruled by the majority; for the action lies againſt Ft 
the individuals, though the return is made in the name of the 
corporation. Ip 


And where the mandamus was directed to the two bailiffe, Rex v. Pailiffs 
one was for obeying the writ, the other would not, nor join of 2 . ay 
in the return; the court granted an attachment againſt both, f . Raym 
ſaying, It would be endleſs to try in all caſes which was right; 125. f 


and it would always be uſed as an handle to delay. 


But if they made no return, an attachment would iflee. 


2. Where 


686 


Carth 228. 
Rich v. 
Pilkington, 
Lord Mayor 
of London. 
6 Mod. 152. 


: 
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2. Where ſeveral have Joined i in an aka for 4 man« 
damus, they ſhould all join in an action fot a falſe return. 


And where in caſe for a falſe return, the plaintiff ſet out 


his election as on the iſt of October; proof that he was cho- 


ſen the 29th of September was held to ape the declaration, 


for the day was but ond. 


— 


3. Where an aBicn was brought for a falſe return, 28 


the plaintiff had a verdict, ſo that the return was falſified, the 


court always granted a peremptory mandamus; but the plain- 
tiff could not move for a peremptory mandamus till the four 


days after the return of the poſtea, becauſe the defendant bad | 


till then to moye in arreſt of Judgment. : 


But where the action had been brought in the & common pleas, 
and the plaintiff had a verdict, and then moved in X. B. for a 
peremptory mandamus, the court refuſed it; for per Holt, the 


mandamus recites prout patet recordum, which cannot be here, 


as we cannot take notice of the records 'of the common 
pleas. | 15 


5: OF THE PROCEEDINGS UNDER THE 
STATUTE 9g ANN. - 


By this Nat, 9 Ann, c. 20. it is enacted, © «That where any 


C perſon has been deprived of his freedom, or of any corpo- 


« rate office to which he was entitled, or refuſed admiffion 
cc thereto, where a mandamus had "55 iſſued, and a return 
ee made thereto, that it ſhould be lawful for the perſons ſo ſu- 


e ing the mandamus to plead to or traverſe all or any of the na- 


terial facts contained in the return; to which the perſons 
« making the return may plead, take iſſue, or demur, and 
« the proceedings. be had as in an action on the caſe, and the 
<« jfJue be tried in the-ſame manner; and if a verdict ſhall be 


found for the perſons ſuing out the mandamus, or they have 


i judgment on demurrer, or nil dicit, or in any manner; that 
<« in ſuch caſe the party ſo ſucceeding ſhall have damages, 


& coſts, and a peremptory mandamus :; but it the perſons 


« making the return have judgment, they mall i in like man- 


-« ner have their coſts.” 


Rex v. Churct- 
wardens and 
Overſeers of 
Salop. 


Under this ſtatute it has been held, | 


1. That as the firſt writ of mandamus always concludes 


with commanding obedience or cauſe to be ſhewn to the con- 


trary; that if a return is made to it, which on the face of it 


Bull N F. 20 f. appears to be inſufficient, the court will en a peremptory 


„ 0 24477 72 mandamus 3 
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mandamus; and if that be not obeyed, a. peremptory man- 
danus ſhall iſſue againſt the perſons diſobeying it. 


And where the mandamus is directed to the corporation to Bull. N. P. ibid. 
do a corporate act, and no return is made, the attachment is 1 
only granted againſt particular perſons who refuſe obedience to 
it; but where it is directed to ſeveral perſons in their natural 
capacities, there an attachment ſhall go againſt all: but when 
they are before the court their puniſhment will be proportioned 
to the offence of each, | | T 

And where no particular perſon is intereſted in the falſe re- Rex v. Mayer, 
turn, the court may nevertheleſs grant an information againſt &c. of Notting- 
the perſons who made it; but the return muſt be filed and al- _— OY 


lowed before the information can be moved for. Bull. N. P. 203, 


2. Where the return to a mandamus is trayerſed and fried, Kynaſton vr. 
but at the trial the jury omit to find damages, whereby there Mayor, &c. of 
en be no judgment for cofts, this cannot be ſupplied by a ; Sta. 1054. 
writ of enquiry; but the plaintiff may have an action for a 


CHAPTER I. 


Of Informations in the Nature of 
Quo Marranto. 


NFORMATION in the nature of Que Warrants are 
1 granted by the court of King's Bench, for the purpoſe of 
trying the rights of perſons to any corporate or other franchiſe 
into which they have intruded, for the purpoſe of removing 
them. 5 | 


In treating of this proceeding, I ſhall firſt conſider what 


intruſion into corporate or other franchiſes ſhall be deemed a 
proper ſubject for an information in nature of quo warrants: 
2dly, The proceedings to obtain it, and the rules laid down 
by the ccurt in granting. . 


I. WHAT INTRUSIONS INTO CORPORATE OFFICES ARE 


OBJECTS OF INFORMATIONS, QUO WARRANTO. 


I. Intruſions into corporations are, 1ſt, Where the perſon 
was ineligible: 2dly, Where the election of the perſon has 
been irregular, informal, or contrary to law: 3dly, When 
made under a bye-law: 4thly, Where the election has been 
held before a' perſon without authority: Sthly, Where the 
office becomes void by any ſubſequent matter. ES 


1ſt, Of Elections void for Ineligibility of the 
Perſon. | 


1. As where the defendant had been elected a burgeſs of 


| Portſmouth at five years old, though he was not ſworn into the 


office till he was the age of twenty-one, yet was he deprived 
by information quo warranto, the court being clearly of opi- 
nion That an infant was ineligible to ſuch a corporate franchiſe. 


2. By ſtat. 13 Car. 2. it is enacted, „That no perſon ſhall 
« be choſen to any corporate office who has not taken the 
« ſacrament within a twelvemonth preceding the election; and in 
« default of ſo doing, the election ſhall be void.“ Th 

| 15 2 No. This 


„%, — _ oo ww \ mug — ͤ ↄ — _80Þ A ao 


—— —— — — — — 


Bn — a — 


— 


QUO WARRANTO; _— 
This ſtatute is not only addreſſed to the elected, and a pro- Per Ld. Ch. I. 
hibition upon them; but is a prohibition. to the electors, if 2 
they have notice: The legiſlature has commanded them not (i. Comp. 438. 
to chuſe a non-conformiſt; becauſe he ought not to be truſted. Rex v. Monday. 
Both by the ſtatute therefore and authorities, the election is Cowp. S533 
yoid: And the ſtatute 5 Geo. 1. Ch. 6. 5 3. applies only to e 1 
ſons in actual poſſeſſion, and was made to quiet ſuch poſ- eld. 8. C. 
ſeſlon, if no legal remedy was purſued within a certain time. Cowp. 517. 


2. Of Elections void for Irregularity. 


1. Where the mode of election is directed by the char⸗ 
« ter, that muſt be followed, or the election ſhall be void.” 


It will therefore be neceſſary to conſider the ſeveral con- 
ſtructions on different charters which have come before the 


1. In this caſe by the charter, the election of the mayor Rex v. Grimes. | 
was ordered to be made by the mayor and the burgeſſes, or 5 Pur. 2598. 
the majority of them: it was adjudged on this, That in order , 
toa good election there muſt be a majority in number of the 
arporation actually aſſembled, by whom the election mult, be 
made; and therefore where the corporation conſiſted of the 
mayor and eleven burgeſſes, and four only met and elected the 
mayor, that this election was void, ſuch not being a majority 
of the ſubſiſting burgeſles. ba 1 at 


And ſo if the major part of the corporation was dead, it Rex v. Rees, & 
has been held that the corporation would have been diſſolved, dg; 
or at leaſt that thoſe who ſurvived could not have proceeded Cited — 
to a new election. But where the words give the election to Juſt. Cowp.s 37. 
e.g of the members for the time being, it will be dif- 
crent, | d : | 5 


2, « Where the charter of the borough of Malden ordered Rex v. Smart. 
« the election of an alderman to be by the bailiſ and head“ Burr. aaa. 
© burgeſſes, or the major part of them;”” there were two bai- | 
lifs; both were preſent when the defendant was elected, but 
one of them was afterwards ouſted on an information quo war- 
ranto; it was reſolved, That by the words of the charter, the 
bailiffs were an integral part of the corporation without whom 
no valid act could be done, and that the preſence of bath was 
neceſſary; that by the judgment of ouſter againſt one of them, 
| that the directions of the ſtatute were not complied with, for 
the election was then before one only; and fo there was judg- 
ment for the King. he OY | 


. 3. The 


hury Cotton v. 


Mayor 
Truro. 


men, and capital J 
ef them, of which one bailiF and ane alderman muft be tay; it 
Was adjudged, That the ſtatute only required the preſence of 


QUA WARRANTO. 


ir Robe ts 3. The borough of Denbigh conſiſts of two bailiffs, two 


aldermen, and twent live capital burgeſſes, and the election 
of the capital args es is ordered to de by the bailiffs, alder. 
urgeſſes for the time being, or a majority 


ene bailiff aud ans alderman, but gave them no negative voices, 
ſo that a perſon might be elected, though they bath voted 
againſt him. 8 


Foot v. Prowſe, In the borough of Trura the wg is to be choſen out of 


the aldermen annuatim eligend. the fact at the trial was, that 
the aldermen preſent at the defendant's election had been in 


_ ſeveral years, and none of them had been re- elected within a 
year; it was held that annuatim eligend. was only directory, 


and that an annual election of them was not neceſſary to make 
an election in their preſence good: and Ch. Juſt. Kang, who 
delivered the ppinion of the eourt, compared it to the caſe of 
conſtables and other annual officers, who are good officers 


after the year is out until others are elected and fworn. 
6. How far the granting of a new charter. thall affect the 


corporate proceedings, is proper hexe to he taken notice of. 


Rex v. Paſmore. When an integral part of a corporation is gone, and the 


3 Term Rep. 
199. 


corporation has no power to reſtore it, or to do any corporate 
act, the corporation is diſſolved, and the crown may grant 4 
new charter; as in this of the borough of Heſſten, of which 


corporation only one alderman and ſeven burgeſſes remained; 


| Eomb, 316. 


and no mayor could be elected, or any aldermen choſen, nor 
could the burgeſſes either by uſage, preſcription, or charter 
hold any corporate aſſembly; the court were of opinion, That 
the corporation was diſſolved, and the new letters patent, 


granting them a new charter, to be valid. 


If a corporation refuſe a new. charter it is void, but if they 


accept and put it in execution, it is good; and whether a eor- 


poration. have accepted a, new. charter or not, is matter ef 


evidence, not of law; and proof ot acting under it is prot 


Vent. 355. 
4 Co. 87. ; 


of acceptauce. * 


By accepting a new. charter, granting new rights, or giv 
ing a new name of incorporation, without a ſurrender of their 


old charter, the corporation will not loſe any of their former 


franchiles, 


„ | - 


Sow a8 


* beer „ ARE 


O WARRANTO. : | „ 
By the charter of Hor. 4. Norwich was made 4 county, Rexv.Larwood, | | 


and to have two ſheriffs to be choſen by the commrpalty. IK. 167. 
Gar. 2. by charter confirmed their former charter, but grant- 

ed further, that one ſheriff ſhould be choſen by the mayor, 

ſheriffs, and aldermen only. Per Holt Ch. Juſt. The King 

cannot reſume an intereſt he has already granted, unleſs the 

grantees concur : the corporation might have uſed this as a 

new grant or confirmation; and having made the election in 

queſtion according to it, it is evidence of their intention to 

accept it as à grant. | 


In a que warrants againſt the defendant, as mayor of Bod. Rex v. Phillips, | 


mn, he claimed under a charter 5 Elia. whereby a power was * Stra. 394+ 
given to him to hold over the office of mayor till another was | 
choſen; but it appearing that by a ſubſequent charter 36 Elix. 

the mode of election was altered, and all former modes of 

election aboliſhed, though the wards were, aboliſhing the 

modes eligendi, nominandi & appuctuandi the mayor; this was 

held to aboliſh the right of holding over, though it ſaid no- 

thing of aboliſhing the mode n the office. 


The proclamation made by James I. in the fourth year of Newiing v. 
his reign, for reſtoring ſueh corporations to their ancient Francis. 
chatter as had furrendered them to ume II. (but which 130. Ba.+ 
urrenders were not inrolled) ſhall operate as a grant of re- 
vival of ſuch charters (if ateepted) und reſtore them. 


I ſhall now procted to other informalities, by which elec- 
' tions may be avoided, ETSY 1 


2. Where the election has been by the body corporate, 
gut not cor porateſy aſſembled by previous ſumöns, ſuch eleu- 
© tion is void, unleſs the whole electlye bedy be preſent” and 
conſented.“ | , e 
As where the whole common ebunell (who were the elec- sir Charles 

tors) except one, met at a publie-houſe to drink, when they Muſgrave v. 
vere acquainted that V. had reſigned; upon which it was Nevinſon. 
propoſed to chuſe the plaintiff, which ws odj ected tv by riwo 137g. „n. 
or three: however, he was {worn in: This was holden not 1 Stra. S. C 584. 
to be a good election, on the gtounds above, f 


go where upon evidenee jt appeared that the corporation 2 Ld. Raym. 
met upon a particular day (purfuant to a bye-law) br the 13556. 
election of @ mayor, it was holden that they could not proceed 

to the election of an alderman fer want of ſummits, there 


being no cuſtom to watrant it. 


| $0 all the members individually ſhould de futhrfioned to Rex v, Grimes: 
tend the election; but if any of them are hot within 5 Burr. 2598. 


— 


7 


_ 


_ 6g2 | . QUO WARRANTO. 


| fummons, as not reſident within the borough, ſuch perſon 


Per Ld. Mans- 3. So where there is any uſual mode of giving notice of an 
field. « election, that mode cannot be diſpenſed with, nor can the 
. & election be good without complying with it, unleſs all the 
| .<«<. perſons who have a right are actually ſummoned and una- 
-< nimouſly agree.” 540 1 

Rex v. May. As where the aſual place of corporate elections was the 
Rex v Little. Guildhall, and the uſual notice was by ringing a bell at eight, 
2 nine, and ten o' clock on the morning of the election: the 
5 Burt. 368 1. election of the defendants was not at the Guildhall, but at an 
Inn; Was upon a bye day, and there was no notice by ringing of 
tbe bell; but all the electors intitled to notice had perſonal notice 

of this meeting at the inn, and of the buſineſs to be there 

tranſacted; the court concurred in the doctrine above delivered 

by Lord AMAansſteld. ; | 5 | 


4. © Where à number are to be elected, they ſhould be 
te put up ſingly, and the ſenſe of the electors taken upon 
4 SME 7 67 115. | | 


Rex v Monday. For where the mayor and four aldermen met to elect ſeven 
Cowp. 530. burgeſſes, the mayor and one alderman gave in a liſt of ſeven, 
„ and the three aldermen a liſt of ſeven alſo; but of theſe laſt 
ſome were incligible; and the election was declared to fall on 
the ſeven giyen in by the mayor, one of whom was the de- 
fendant : this election was adjudged to be void, firſt, becauſe 
the ſeveral perſons had not been put up ſingly: 2dly, It being 
- contended, that as part of the aldermen's liſt had been inca- 
© pacitated, the three votes given to them muſt be deemed as 
_ abſolutely thrown away; and that as it was not in the power 
even of the majority preſent to prevent the election, that part 
of the mayor's liſt myſt be held to be elected, and that the 
election muſt be deemed to fall on the defendant : but it was 
reſolved, That the mayor's liſt being entire, it was impoſſible 
to ſay that any individual of them was elected; and ſo the 
election was void as to all. 


3 ae — — „ wal'S owns ,. HG Tu — 


— 


It is ſaid in the laſt caſe that when a corporate aſſembly 
« is convened, it is not in the power of any part of the 
members to ſtop the election; on which point the follow- 


- 


, K ing deciſion took place: 


oldknow v. As where the queſtion was, whether the defendant or one 
Wainwright. Seagrave was duly elected to the place of  town-clerk of 

| Rex v. fc). Nottingham the caſe was, That all the electors, in number 
$44 twenty-five, were regularly ſummoned, twenty-one met; the 
mayor put up Seagrave, and np other perſon was put in no- 

1 mination; nine of the twenty-one voted for Seagrave, - 
CF „ - +..." twelve 


Jn 


FEET 


two candidates, Ellis and Whitchurch: Ellis had the majority, 


. QUO'WARRANTO: 


twelve did not vote at all, and eleven of them proteſied againſ? 
any election being then held, the office being then, as they al- 


' edged, full of Foxcroft, whoſe right was. then conteſting in 


I. B. and there was a written proteſt to that effect, and ſigned 

by ten of them, the eleventh declaring that he ſuſpended do- 
ing any thing; the mayor declared Seagrave duly elected, and 
ſwore him in accordingly : the court were of opinion, That 
after the corporation was duly ſummoned, that the election 
muſt be proceeded on, and that the only way to prevent the 
election from falling on any particular perſon was by voting for 
another, that this here had not been done, that the mere pro- 
teſt was of no avail, and ſo confirmed the election of Sea- 
grave. 1 [LOSE 3 
5. “ Where the election has been in purſuance of ſtat. 11 

« Geo, 2. the directions of the ſtatute muſt be purſued, or the 
« perſon is removeable by guo warrants.” . . 


For where no election had been had of the bailiffs of 22 Rex v Charles 


of Malden. 


den on the charter- day, and on the day following by virtue 4 Shows 


the ſtat. 11 Geo. 2. divers of the then aldermen and head- 
burgeſſes, in whom the right of election was, met for the 
purpoſe of the election; at which meeting the defendant 
Malden (he being an alderman) did preſide, he was elected, 
and at the meeting foot the oaths 4 office before Jonas Malden, 
William Smart, and Fobn Edwich, being three other ſenior al- 
dermen of the borough, and was therefore admitted bailiff of 
the ſame: this election was adjudged to be void, on the 
ground that, by the words of the ſtatute, the perſon elected 
is to take the oaths before the officer who ſhall preſide at the 
election, which not having been complied with, that the elec- 
tion was void, et 15 


6. « Where the officer or corporator elected is to be ſworn 
e in before any officer of the corporation, there muſt he his 
« aſſent to the ſwearing : it is not ſufficient that it was done 
« in his preſence.” f | 


For where by the charter of New Romney, the mayor is to Rex v. Ellis, 
be ſworn in before his predeceflor ; at the election there were a Stra. 994+ 
notwithſtanding which the mayor ordered Mhitehurch to be 
ſworn; upon which the town-Cclerk read the oath; and both 
Ellis and Whitchurch put their hands on the book and kiſſed - 
it; it was ruled, That this was not a good ſwearing by Ellis, 


it being without the aſſent of the mayor. 


And though an officer has been legally elefied, yet if the Caſe of the 
ſwearing in has not been regular, he ſhall be removed by quo mayor of 


f warranto; for the ſwearing in is as neceſſary to a complete DO 
Inveſtment of his office as the election. : 


3 


1 Stra. 582. 


— 


3. Of Elections void for Wegality of the Bye-Law, 
under which the Election has been held. | 


If the defendant in an information quo warranto juſtifies un · 
der a bye-law, the validity of that bye-law decides the vali. 
' dity of the eleQion; it will be — 2 to be inquired, What 
bye-laws are good? TONY 


1. Where the corporation is by charter, they cannot 
« make bye-laws to reſtrain the number of thoſe by whom 
« the election is to be made by charter.” | 


Rex v. Catbuſh, . As where the charter of Maigſtone, the corporation was 
4 Burr, 2204. directed to conſiſt of a mayor, thirteen jurats, and forty com- 
| mon council, who ſhould have a power of making bye-laws; 
and it is directed by the charter, That the election of the com- 
mon council ſhould be by the mayor, jurats, and cammonaityj; 
2 bye-law limiting the election to be by the mayor, jurats, 
| * y of the yore common freemen, was adjudged to be 2 
bad bye-law; for there was no power to make a bye-law de- 
priving a part of thoſe intitled to vote under the charter 
in the election of the common council from exerciſing that 


right. 


Rex v. Head & So where the power of making bye-laws was in the mayor 
alt. freemen of and aldermen under the charter, which alſo ſettled the power 
| * ns of electing the 3 to be in the mayor, aldermen, and 

. "2."  communalty : a bye-law reſtraining the election of the burgeſſes 
| to the mayor and aldermen only is bad, though declared to be 
made with the ofent of the commonalty; for the bye-law could 
not take away the right of election which was in the body at 
large under ho charter, and the aſſent of the commonalty is 
of no avail, as they had under the charter nothing to do with 

the making of bye-laws for the borough. 


2. « And on the fame principle, a bye-law cannot narrow 

<« the number of perſons out of whom an election is to be made; 

4 as for example, by requiring a qualification required by the 
4 charter.“ a 


Rex v. Spencer. As where the election of the common council was in the 
3 Eurr. 1827. mayor, jurats, and commonaliy- a bye-law limiting it to the 

| mayor, jurats, and to fuch of the common freemen wha Huld 
have ſerved for one year the offices of churchwarden or overſeer 

of the poor, was held to be bad, as not warranted by the 


* 


3. But 


QUO WARRANTO. | * 
3 « But where the er of making bye- latus is in the body Per Lord Mans- . 
« at large, they may delegate their rights to a ſelect body, _ _ 
« who ſo become the repreſentative of the whole com- 
« _— . | | 


And where 1 or preſcription the mode of eledting of- Newling v. 
irs is not rigulatad, a power reſides in the corporation to Francis. 1 5 
make bye-laws for their own regulation with reſpect to the 1337 
elections. : | : 


And where a good bye-law is ſo made and adopted, the 
_ « election muſt . in purſuance of it, or the election 
« pill be bad,” Oe ; 


As where by the charter of Afacclesfield, the mayot is to Barber v. 
be choſen out of the capital burgeſſes, by the capital burgeſſes, Boulton. 
who are twenty-four in number: it was found that the uſage * . 374. 
had been for above fifty years preceding, for the common 
durgeſſes to put in nomination five of the capital burgviles, 
out of which the capital burgeſſes chuſe the mayor, and that 

this uſage was by virtue of a bye- law, not now extant in writ- 

ing: in this caſe the common burgeſſes put eight in nomina- 

tion, out of which the mayor was elected; the court agreed 

that the bye-law and uſage was good, but that the election 
was void, for it had neither purſued the bye-law nor the di- 

rections of the charter. | e 


4. „ Bye-laws made under the foregoing reſtrictions, and 
te whoſe object is to avoid confuſion, and to provide for the 
© better government of the corporation, are good.“ 


For where on a mandamus to admit the plaintiff to the Green v. Niay- 
place of freeman of the fraternity of free-maſons of Durham, or of Durham. 
the defendant returned, That by a bye-law made by the cor- Nurr. 128. 
poration it had been ordered, that every perſon to be admirted 
to the freedom of the city ſhould be called at three ſeveral 
meetings of the mayor, aldermen, and wardens of the feve- 

nal companies, which meetings were held on ſtated days, and 

be there approved of; and that the plaintiff was not ſo called 

and approved of, and therefore could not be admitted; this 
bye-law was adjudged to be good, 1 


So where a bye-law was made by the corporation of fur- Rex v. 3 
geons, That no one fhould be admitted to the freedom of 1 


3 unleſs he underſtood Latin, was adjudged to Surge. 


2 bur. 8932. 


FI 4552 „ 


695 O WARRANTO. 
4. Of Elections void, as being made before Impro. 
ö | per Officers. e 


Rex . rt. I, By the charter the election was to be held before the 219 
4 Burr. 2243: bailiffs, both in fact preſided at the election, but judgment of 


ante. | ouſter was afterwards had againſt one of them; this, it was 
; '* © held, deſtroyed the election. er DOT. 
Nerv. Nat. - 2, But if un information quo' warrants is brought againſt a 
Dawes. ' corporator, with a view of disfranchiſing thoſe whoſe title de- 


4 Burr. 2277. pends upon his, he ſhall not be allowed by colluſion with the 
proſecutor to let judgment go againſt him by default, for if the 
other corporators, whoſe right depend on his, apply to be ad- 


| mitted to defend, the court will permit them on indemnifying 


i him. . 2 * 
Rex v. Grimes. 3. In an information guo warranto, 8 a title on 
5 , 
4 againſt the corporator. 


5. Of Elections void, by Matter ſubſequent. 


ner v. Good 1. 4 If a perſon is in poſſeſſion of a corporate office, and 
vin. elected to another, the duties of which are incompatible 
Dovgl. 383. c with thoſe of the former, the appointment to the latter 


* office is equivalent to an amotion; and if the party con- 
4 tinues to exerciſe it, he may be removed by an information 

& guo warranto.“ . | 
Rex v. Pate- For where an information was moved for againſt the defen- 
man. dant, to ſhew cauſe why he claimed to be an alderman of Bed- 
3 Term Rep. fr, he having been elected to the office of town-clerk; it ap- 
777.5 peared that the town-clerk's accounts are allowed by the aldermen, 


and that he was a miniſterial officer attending on the corporate 
courts and meetings, under the controul and direction of the alder- 
men; the court held, This made the offices incompatible, and 


granted the information. 


Milwood v. So where the defendant was a jurat of Haſtings, and he 
. was elected to the place of town-clerk, and it appeared that 
Toes P. the office of the jurat was judicial, and that of the town-clerk 
7 Os ' miniſterial in the fame court, they were adjudged-to be in- 

compatible. . 1 


Rex v. Trelaw- But in this caſe it was decided, That the defendant who 
" ney. © was ſteward of ///t Love (an higher office as was alledged) 
es. being elected a capital burgeſs, That that did not avoid either 

office; for they were compatible. N 
| - 2, « Where 


* 


5 cg 2598. the ground of judgment of ouſter againſt the returning of- 
 ticer; the judgment is admiſſible, but not concluſive evidence 


33 


DO WARRANTO. ns 


2. Where the admiſſion of corporators is by the ſtamp- 
« acts ordered to be on ſtamps, there mult be an admiffion | 


for each regularly ſtamped,” 


1 or where the defendant's admiſſion appeared to be, to- Rex v. Reeks. 
gether with five others, written on one ſtamped admiſſion, but 2 Stra. 716. 
ſve others blank /lamped ſheets of admiſſion were e amexed to it, 
the admiſhon was has: to be void. 


2. OF THE PROCEEDINGS BEFORE THE | 
COURT. OF X. B. IN GRANTING IN. 
FORMATIONS. QUO WARRANTO, i 


Under this head I ſhall 3 iſt, The adi of appli- 
cation to the court: 2dly, The rules laid down by the court 
granting informations of this nature: 3dly,* The proceedings 
on the part of the defendant, oak on the 1225 of the crown : 
4hly, Of the cofts, 5 


1. Of the Mode af . to the Court of 3 
King's Bench. 8 = 


«x, mY is enacted by ſtat. ꝙ Ann. 20. That whats any 
e perſon ſhall uſurp any corporate franchiſe or office, that it 

d ſhall be lawful for the proper officer, with leave of the , 
court, to exhibit an information guo warrants againſt him, & 

sat the relation of any perſon deſiring it who ſhall be named Rex v. Colling- 
therein, and on this the court ſhall proceed; and if the wood & al. 

« rights 'of many may be determined, the court may give « Burn] $732 
« leave to conſolidate them,” 33 A 


2. © And if the perſons againſt: whom the infor 
have been filed are found guilty of ſuch uſurpation, te 
court ſhall give judgment of ouſter againſt them, and fine 
« them, and alſo give coſts to the relator: but if the de- 

5 fendan has judgment, he ſhall have coſts.” - ' 


But no information guo warranto can be granted againſt Rex v Car- 
any corporation, as a body, for any uſurpation on the crown, et 69 


except in the name of the Attorney-General. 


m6 practice therefore under this ſtatute, is to move "far Hawk. P. C. 
- rule to ſhew cauſe why an information in the nature of 162. 
quo warrant ſhould not be granted, &c. grounded on an | 
affidavit, ſtating the uſurpation; which rule muſt be ſerved 

on the party, and on the return of It, the court exerciſe 


their diſcretion, - hel | 
| RF 1 5 0 „„ 


1 QUO. WARRANTO. 


Rex v. Brown. And the requiſitions of the ſtatute are ſo poſitive, that the 
Eaft. 29G. 3. court cannot diſpenſe with them, though the application is 


— by a ſtranger to the corporation. 


2. Of the Rules laid down by the Court of K. J. 
in granting Informations Quo Warranto. 


1. © The court will not grant an information quo warrants 

e againſt a perſon _— a corporate franchiſe, to which 
« he has been legally elected, though he has committed an 
« offence which might amount to a forfeiture, until he bas 


« 


« been removed by the corporation.” 


Rex v. Heaven, For where the defendant was an alderman of Bedford, 
2 Term Rep. but had thirteen years before removed from the borough, 
 %97- . and not reſided in it afterwards, and it was ſworn to be the 
ulage of the borough, that every alderman removing from it, 
and not reſiding therein, forfeited his office; the court re- 
fuſed the application for an information quo warrant againſt 
him, the corporation not having removed him, 
Ber v. Stacey. 2. © It is made a guære in this caſe, whether in any caſe 
1 Term Rep. 1, © a derivative title can be impeached where the perſon from 
| « whom it was derived died in poſſeſſion of his office undiſ- 
« turbed; But it is decided, That ſuch title ſhall not be im- 
tc peached by thoſe who have acquieſced, and ated under it; 
<« and , Fuftice Blackſtone was of opinion, That a derivative 
<« title could not be fo rag <> in any caſe where the 
c party was dead under whom the defendant claimed.” | 


For where the defendant derived his title under the Duke 
ing. of Bolton, as mayor of Wincheſter, it was contended that the 
Lent Af. Win- duke was not legally mayor, he nat being an inhabitant at 


| * 
Rex v. Spear- 


eden the time he was choſen, and ſo was not eligible; the dukt 
Kep. 4. Was dead, and Juſtice Plackſfone would not ſuffer them to go 


into evidence, whether he had been legally choſen or not, 
but whether he had been de faclo mayor; which it appeared 
he had by the corporation-bocks. . 


Win Sad. 3. Where the patty relator ſtands in the fame circum- 
2 Term ep. ſtances with the defendant againſt whom he applies for a 
760% quo warrants, or where granting the information may diſ- 
franchiſe ſo many as my endanger the diſſolution of the cor- 

poration, the court wi cxercifs their diſcretion, and refuſe 

the information. | 


533 a rule for an information againſt the defendant, the 
ock. objection to his election was, that his election was on the ſame 
3 Term Rep. wn | 0 | | day 
300. n 


OO WARRANTO. *. 


day he was propoſed, whereas it ſhould be on the follow in, g 
under a bye-law made in 1766; in anſwer to this it was thewn, 
that the relator was party to an agreement by the corporation not 
t6 enforce this bye-law, and that if any one's title was impeach- 
ed, who. had been elected under it, that it ſhould be defended 
at the public expence; the court rejected the application on 
thoſe grounds, : 15 


5. The titles of perſons who are de facto members of a per Lord 
corporation, admitted, ſworn, &c. in the actual enjoyment Mansfield. 
of their offices, cannot be impeached upon the trial of a per- Cop. 597- 
ſon elected by them. 1 i 


« But where there is no other mode by which the title of 
« the electors can be queſtioned in the firſt inſtance, the 
« rule does not apply; and the court will grant an informa- 


« tion againſt the elected... 


As was this cafe, which was rule for an information qua Rex v. Mein- 
warranta to ſhew cauſe by what title the defendant claimed 3 Term Rep. 
to be portreeve of the borough of Fowey, and ſetting out the 595- 
right of election to be in the Prince's tenants duly admit. a 
ted, and ſtating that twenty-two out of fifty perſons ſworn 6 
of the homage, who had preſented the defendant for portreeve, 
had been improperly admitted; though this was impeachir 
their titles through that of the defendant, the court — 

6. The court will not grant an information guo warrants Rex V. Stacey. 
on the application of a perſon who was preſent at, and con- 1 Term Rep. I. 
curred in the defendant's election; but if many join in the Rex v. Sym- 

ication, and one of them has not concurred in the em Re 
Gon, if he will avow himſelf the relator, the court will i 0 
grant che information. . Ws TN 

But this is nat the caſe where the difability avoiding the re, v. Smith. 
election is a latent one; for where the application was on the 3 ferm Rep. 

ground that the defendant had nat talen the ſacrament within 573. 

@ year before his election, as required by ſtat. 13 Car. ſtat. 2 ch. 

7. and it was oppoſed, on the ground that the perſons ap- 
plying had concurred in the defendant's election; the court 
held, That that objection held only where the relator con- 
curred in the election, kngiving of the defect; but that this was 
latent, an omiiſign of an act required to be done by every 
PIO to an office, and nut known at the time of the 
election. 55 | 


7 On an information. gug warrants, againſt the defendants, Rex. v Harvey. 
to ſhew by what authority they acted as burgeſſes, having 1 Stra 547+ 
never been admitted; the oniy. adt: alledged was uoting at the | 
election, for members of parliament: the. court would not 

grant the rule, ſaying, that as they claimed a right ta van, 

'3 | 2 > „„ co gn 


* 
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QUO WARRANTO © 


that that was only properly inquirable before the Houſe of 


Commons. 


Caſe of the Bo- But in this caſe, it is ſaid that it had been often ruled, 


rough of Horſ- 
ham. 

Hil. 30 G. 3. 
quot. 3 Term 
Rep. 599 


Rex v. Wil- 
1 Stra. 677. 


Winchelſea's 
caſes in Burr. 
Rep. paſſim. 
Kex v. Diekin. 
4 Term Rep. 
e 
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That an information quo warrants would lie againſt a perſon 
claiming to have a right to vote by virtue of a burgage te- 
Nure. + | ng 
8. On an application for an information guo warrants 
inſt the defendant, for not having taken the oaths of ſu- 
3 and allegiance, and made on the application of the 
town-clerk, who ſwore he had not adminiſtered them, though 
he made an entry ſtating that he had; the court refuſed the 
application, as it would be a dangerous conſequence to allow 
a town=clerk to diſqualify members on his own oath, con- 
trary to the record. e | | 


So where the application was, ſtating that the relator be- 


lieved that the defendant was not duly ſworn, and the affida- 


vits on the other fide did not fwear that he had been duly 
rn in, but only ſtated that he appeared from the books to 


have been duly ſworn in; the court refuſed the application. 


9. It was formerly ſettled as a rule by the court of King's 
Bench, never to allow an information quo warrant to go againft 


à perſon who had been twenty years in re of his cor- 


rate franchiſe; but the court had eſtabliſhed it as a rule, 
hat no information guo warrants ſhould go where the party 


had been fix years in poſſeſſion; and that is now confirmed by 


ſtatute. 


It is enacted by ſtat. 32 Geo. 3. c. 58. 1. « That to any 
« information quo warrants, the defendant may plead that he 
has held the office or franchiſe for ſix years preceding the 
« information, and ſuch ſhall be a complete bar. 2. A title 


. « derived under any election ſhall not be impeached by rea- 


« fon of any defect of title of the perſon or perſons eleCting, 
« if ſuch perſon or perſons were in poſſeſſion de fats of his 
« or their franchiſe or office, fix years before the filing of the 
“ information. 3. The officer having the cuſtody of the 


4 corporation-books, muſt permit the inſpection of them 
at all times. 5 OS, 


10. As to the affidavits upon which the court are to decide, | | 


it has been decided, 


That if the relator's affidavit is defective in ſtating a ma- 
terial fact, but that fact is afterwards {tated in the defendant's . 
affidavit; the court may uſe the latter affidavit in ſupport of 
the proſecutor's application, as where the relator's affidavit 
omitted to ſtate the mode of election, but which was done by 


the defendant. | : 
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3. Of the Proceedings on the Part of the Defend- 
ant, and on the Part of the Crown. 

1. On the return of the rule, the defendant may ſhew cauſe Hawk, P. o. 

why the information ſhould not go againſt him, and theſe are 162. 

good cauſes, that the right had been already determined by 

mandamus; that it has been acquieſced in for many years; 

that the defendant's right depends upon thoſe who voted for 

him, which are then undetermined ; that the franchiſe is of a 

private nature; or he may diſclaim that he ever acted under 

his election, for there muſt be a uſer as well as claim, in Rex v. Pon- 

order to ſubject the party to an information quo warrants; = Rs 

for the judgment 1s, that he be fined pro uſu & iſurpatione. 1 


2. In civil actions the plaintiff can only recover by the ger v. Leigh. 
ſtrength of his own title, but the defendant in que warranto 4 Burr. 2143. 
informations is bound to ſhew a good title in himſelf againſt 
the crown, or judgment will go againſt him; therefore where 
the defendant claimed, by two titles, preſcription and char- 
ter, but relied on the firſt, which was found againſt him, 
though it was contended for him, that he might have a goed | 
tle under the ſecond, yet the court gave judgment of ouſter Rex v. Latham. 
againſt him; for the crown may take iſſue on any matter tha 3 _ 
may ſhew the defendant to have uſurped the franchiſe ; and W 
if one material iſſue be found for the crown, it ſhall have judg g 


ment, 2 . 


“ And where the difondine relies on a title in a particular 
form, he muſt prove it as laid.” IRC 


For where the defendant made title to his admiſſion of Rex v. Mein. 
freeman of Fowey, on the preſentation of twenty-three hom- 4, Term Rep. 
agers free tenants of the borough and manor, and on iſſue R 
taken on that, it was found that but two of them were of that. 

deſcription, the iſſue was held to be found for the crown, the 

plea being falſified. V7 


3. The defendant's plea ſhould ſet out his title at length, Rex v. Blag- 
| and conclude with a general traverſe of ab/q. hoc. quod pred, den. 

&c. uſurpavit, &c. and the crown ſhould not take iſſue up- Gi: Rep. 145. 
on the general traverſe, but reply to the ſpecial matter; for 
lo the defendant knows how to apply his defence. 


4. Of the Coits. 


„The ftatute 9 Ann. (ante) is confined to caſes of 
< uſurpations of corporate offices or franchiſes, and there- 
| e 5 « fore 


. 


* 
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borough 
| Gould only be held by oh hs of whi 


' QUO WARRANTO, 


” fore where the information. is at common law, there can 


ce tb be Te of ouſter; but the court cannot give 


Therefore where the information againſt the defendant was 
« for balding 4 court within the Denbigh, which 
he was not one, 


againſt him; the court held, That 
vn ov have eats for this was mg 


. —— within the ſtatute of Aun. 
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IN treats ef the law of eridence 1 Wan Gt esuſfler 
the nature of evidence in general : Secondly," The rules | 
pted fe the court in 88 it. 25 1 n 


. 


1. OF THE NATURE OF EVIDENCE IN | 
GENERAL. a ene e 


Fridabeg is twofold: iſt. Evidence viva e given 1 
witneſs in court, or unwritten evidence: zd. Written evi- | 
HAT; as deeds, inſtruments in writing, &c. 


1. or viva vock EVIDENCE. Ou Cn if 


Vader this 1 I ſhall conſider, 1. Who may be oed 7 
2, How viva voce wee is to be SVEN... N 


\ 


CE: WO MAY. "BY WITNESSES. 


* 


4 


Das perſon is by 10 entitled to be a en WEE ex- 
cluded. is 1 * for the followin incapacſties: 1. On account 


f intereſt : 2. On account of ſtanding in ſome relation to Co- Lite. 6. 


the parties in the cauſe: 3. On account of crimes which de- 
ltroy his credit: 4. On account of want of diſcretion, 


. Of Witneſſes excluded on | Account of Intereſt — 


l. The ſtrict notion of objektion to. a witneſs, on the 
ground of intereſt, is upon the voira dire, whether he be to © 


gain or loſe by the event of the gauſe; for a direct intereſt. i in 


the eyent is a deciſive objection to his ee. 3 1 


As in the caſe of an informer on 2 penal "VIS in which 
Cale the ſame perſon cannot be informer and witneſs, becauſe Rex v. Tit 
he is entitled to a part * the penalty, and ſo is is intereſted i in * . 346. 
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Bull. N. P. 284. jt js not neceſlary; 55 in 


Welford. 
Dougl- 134. 
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And that ſhall be deemed equally an intereſt. which ex- 


« on the event of the fuit, as much as the proſpect of poſi- 
« tive advantage.” 


Hopkinsv Neal. Therefore a ln ami, by 8 an infant ſues, cannot 


2 Stra. 1026. be à witneſs in the caufe, for he is liable to the coſts; and 


accordingly in this caſe he was rejected by Ld. Hardwicke. 


| Per Buller Juſt, So in the caſe of bail, they cannot be witnell for their 
» Term Rep. principal, becauſe they are dire] y and immediately intereſt- 


564. ed; for if a verdict be againſt 
immediately liable. 


2. But the intereſt io render a witaehs; incompetent, muſt 
« « be @ certain m_ or advantage ariſing to him from the 
« event of the cauſe, or a certain charge or loſs to a which he 
may be liable.“ | 


e pa "NF become 


ci v. Traces. Therefore it was decided by Lord Quper, that a grantee, 


« — Wm. 287, when he appeared to be a bare truſtee, was a good evidence 
3 Tyrrell, to prove the execution of the deed to himſelf; for a nated 
Paſch ' 13 G. x. fruſt ſhall not exclude a man from bein ng a witneſs; and though 
K. B. at bar. in ſuch cafes it is uſual to wh releaſe from the truſtee, yet 

fuch Fo has no intereſt to 


. releaſe. 


. 80 tat a future or contingent intereſt, or a \ future and 
« contingent Joſs, which he may derive or ſuffer from the 


« event of the cauſe, ſhall not render him incompetent.” 


Smith v. Black- Therefore it was adjudged in this cafe, that an heir appa- 


ham, Salk. 283. nt might be a witneſs to prove the title of lands, but that a 
remainder-man could not; for this laſt had a veſted intereſt, 
but the heirſhip was a mere ' contingency. 


Clan. Pierce, So where in an action againſt a defendant adminiftratriz, 
1 Term Rep. the co-obliger in the bond to the ordinary was called as a witneſs 


163. for her; he was objected to, on the ground that he might be 


Fable himſelf on his bond to the ordinary ; but the obj tion 
was over-ruled; for the bare poſſibility that he might be liable to 
an action on a certain event, was no MIS to hows compe- 


mnt & 


Goodtitle lefſee So where to prove the fanity of the teſtator the executor was 
of Fowler v. Called as a witneſs, and obj 17 to, on the ground that he 
was intereſted in fopgorting the will; as in caſe it was ſet aſide 
he would be liable as executor de fon tort; this was held to be no 
objeCtion to an executor, who took no other beneficial intereſt: 
tamen quæ re, If the intereſt of the executor in the reſiduum 
Tos of the teftator's. perſonal eſtate is not a ſufficient 
= 8 until del by evidence, or that he renounces? 

! 5 
ww” +0 5 For 


— ——— — — 


<« empts the witneſs from a charge or loſs which he may incur 


So where on 2 ſeire facias to avoid a patent, an exception Owen Han- 
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For on an indictment for forging a ſeaman's will, a perſon Rhodes's caſe. | 
rand executor in à ſubſequent will was held an inadmiſſible 7-<2<Þ Cr. Cal. 
witneſs to prove that the name of the teſtator ſubſcribed to 

the firſt will was a forgery; for that went to- eſtabliſh the 

fecand will, in which he was named executor. | | 


| « And QN the ſame footing, where the interest is very e- 
« mete, it ſhall not diſqualify the witneſs. “. 


For where in trover for three auth Sea bonds, the caſe was, Ball v Boſtock. 
That Ball delivered them to Bechmere a broker to ſell; he loſt ! Stra. 575+ 
them; but having given notice at the Sauth Sea-houſe, they 
were ſtopped by the clerk, on being brought there by Bo/fock 
to receive the intereſt : By/ock brought trover for them againſt 
the clerk, and Lechmere was called as a witneſs to prove the 
property; but it appearing that he had given a bond to indem- 
ui the company, he was rejected by C J. King on the ground 
of intereſt, as being liable to the cats + Bofbock recovered in that 
action, and then Ball brought an action againſt him; and 
Lechmere being called as a witneſs, was objected. to, becauſe 
that if Ball ſhould recover againſt By/tock, that wwould be ſet in 
equity againſt the former recovery by Bg/feck againſt the clerk. 
of the South Sea-houſe : But the Chief Juſtice ſaid, that was $4 
tr remote to exclude him from being a witneſs, and went only to 
hi; credit; ſo his teſtimony was admitted. | 


\ 


ning's caſe, 


was taken to a witneſs, becauſe he was deputy to the perſons % 21. 
who would avoid it; the exception was difallowed, becauſe *' * 


the ſuit here was between the King and the patentee. 


' 3 6 Though the wimela may nat have any intereſt in the 
« eayle wherein he is called as a witneſs, yet if in its event 
he may be ultimateſy benefitted; he ſhall be inadmiſſible.“ 


As ex, fr. if both party and witneſs claim any matter under 
the ſame title or in the ſame 4 or if the determination 
of the cauſe depending, may perhaps prevent a ſuit againſt the 


witneſs, P 


As in aQlions upon policies of inſurance, one underwriter Faſt India Cons 
cannot be a witneſs for another whoſe name is on the policy. 11% 88, 


This is ſo laid down in the 1 T. R. but Vid. S. C 4 Burr. 1 Term Rep. 
2255, where it is ſaid that it was decided, That the objecticn zoz. 


went only to the credit, not to the competency of the witneſs. 


Gent v. Haber, 3 T. Reps 27. & poſt 714. 


do where the two defendants were part owners of a ſhip, French v. 


of which the plaintiff was huſband, and appointed to that J'a<kbouſe. | 


tice by a deed executed by all the owners, by which deed — 


Z 2 2 they 5 Burr. 2727. 


' \ 
* 
, 
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they empowered him to expend money generally for the uſe 


of the ſhip; he inſured for all the owners, and brought ſepa- 
rate actions againſt two of them: they were each of them 
Charged for the amount of the whole ſum. On the trial of 


the firſt action, the defendant in the other action was called as 


a a witneſs; Lord Mansfield re ected him as incompetent; and 
on a motion for a new trial, the court'concurred with him. 
9 a | 1 a 4 | | 5 
Carporation of So where the action was againſt the defendant for following 
Carpenters, &c. a trade againſt the cuſtom of the town cf Shreuiſbury, with- 


of Shrewſbury gut being free of one of the companies, the plaintiffs in this 


v. Hayward 


Dougl. 369. action; a witneſs was called, to prove that he had worked in 


diately intereſted in the event of the fuit, yet by the company's. 
failing in eſtabliſhing the cuſtom, he and others who had been 


guilty of a breach of it, would be diſcharged from actions to 


which-they were liable. 


„os this principle the tenane in poſſeſſion is no evidence for 
his Jandlors in ejectment. ¶ Ante, fol. 448.) 


* 


1 Stra. 68. So where the queſtion is reſpecting the rights of lords of 
| cuſtomary manors, the lords of other cuſtomary manors are 
inadmiſſible witneſſes, becauſe the queſtion concerns a gene- 

P ral right. | 7 * ; 


Per Buller Juſt. The caſe of commoners comes within the rule now men- 


1 Term Rep. tioned; as to whom it is laid down generally, that one com- 


302. moner cannot be a witneſs for another; but the admiſſibility 
of their teſtimony ſeems better founded on this rule: If the 
iſſue be on the right of common, which depends on a cuſtom 
pervading the whole manor, the evidence of the commoner 
is not admiſſible, becauſe, as it depends on a cuſtom, the 

record in that action would be evidence in a fabfequent one 
brought by that witneſs to try the ſame right: but the reaſon 
does not-hold where the common is claimed by preſcription in 


right of a particular eſtate; becauſe it does not follow, that 
if A. has a preſcriptive right of common belonging to his 


eſtate, that B. who has another eftate in the ſame manor muſt 


have the fame right; neither would the judgment for A. be 


evidence for B. | 


. 5 lai | : GET = TO 155 
Bull. N. P. 285, But it is no good exception to a witneſs, that he has com- 
| . mon pur 1 vicinage of the lands in queſtion; foy this 1s 

no. inteeſt but an excuſe of a treſpaſs, mT. 

Rex v. 8 But it may be conſidened as an exception to this rule, the 

4 Term Rep. 17. admiſſion of a perſon liable to be rated, but not actually rated, 


F 


Shrewſbury without being fo admitted a member of any of the 
eompanies, and ſo to diſprove the exiſtence of the cuſtom : he 
was held to be an inadmiſſible witneſs ; for though Pot imme- 


©” — mnt ke. IO — ww . wu. 3 
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jn a queſtion on an appeal reſpecting a poor's rate; for ſuch 
perſon is a good witnels,, though he may be ultimately bene- 
fitted by extending the rate to others. Perhaps it is on the 
ground that it is uncertain whether he will receive the benefit 
or not, as per I.d. Kenyon in this caſe: The poor's rates are 
made for a ſhort ſpate of time only; and perſons wio are 
liable to be rated ane month, may not be fo the next. 


The firſt caſe in which: the queſtion occurred was before Per Buller Juſt. 
Baron Burland at Salifbury, in which on an action ia a penal 4 Term Rep. 20. 
ſtatute, which gave part of the penalty to the poor of the | 
pariſh; a perſon was called as a witneſs, who was liable to be 
rated to. the poor, but was not rated; he was objected to, but 
tie Judge over: ruled the objection, holding liability to be rated 
Fe,, 11-5 ore . . 


4 © If a witneſs thinks himſelf intergſted; that is, that a 
« benefit will ariſe to him from his teſtimony, though in 
« ſtrictneſs of law be has 20 right to ſuch benefit, he ſhould 


not be admitted as a witneſs. 


As where A. having money of the plaintiff's in his hands, Fotheringham 

lot it at play, the plaintiff brought his action on the Hat. . Greenwood. 

ef Ann. againſt the winner, and produced A. as a witneſs; i Sera. 129. 

upon a vere dire, he confelled, that if the plaintiff recovered, 

he was not to be anſwerable; but if he failed, that the money 

was ta be deducted out of his fortune in the plaintiff's hands. 

Per Pratt, C. J. Though the recovery in this action will not 

link the demand againſt A. for the money he has embezzled, 

yet as in his apprehenſion, the plaintiff Will not trouble him 

for it in caſe he recovers, it is a bias on him; and if he 

tainks himſelf, intereſted he ought not to be ſworn. 
In the ſame caſe Serjeant Darnall mentioned the caſe of a Ibid. 

Mr. Chapman of Bucks, who owning himſelf to be under an 

honorary, though not a binding obligation to pay the coſts of 

the action in which he was produced as a witneſs; Parker . 

C. J. on ſolemn debate rejected him. „ 


5. The intereſt which amounts to a diſqualificaeion muſt, 
© it ſeems, mean the obtaining of ſome. profit bettering the 
* witneſs's condition or eſtate; not the intere/t ariſing from 
* etabliſhing an higher chara-ter,, or exculpating himjelf from a 
.« charge of miſcondudt or neglect.” 8 . W 1 5 ; * 
Therefore where in an action on a policy of inſurance, Taylor v. 
with warranty to depart with convoy, in which the plaintiff Woodnefs, 
Sitrings (3, Hall, 


vas nonſuited, the ihiy having neglected to obey the ſignals Hill. 4 G 
made for joining the convoy, in conſequence of which ſhe N38. 0 


K * 
6. 
* 8 % 
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| had. been captured ; fome imputation was attempted to be 
throw on the captain of the convoy: he was called then as 4 
wie and obj ected to, on the ground that he was intereſted 


to ſupport his own conduct; but Lord Mansfield over- ruled 
the objection, ſaying, that he had often done fo before. 
| | ; | 


Per L. Manſ- 6, (No perfor who has ſigned a paper ot deed ſhall be 
2 1 4 permitted to give teſtimony to invalidate it; for every man 
LEON 2 « who is party to any inſtrument gives a credit ta it, and b 
| « ſuch means he might difcharge himſelf, And this is the 
« caſe though he has ne immediate intereſt in the event of the 
6«-ſuit in which he is called,“ e e 


Walton AF. Therefore where in debt on a bond the defendant pleaded 
of Sutton v. uſury: it was proved, that the bond had been given in conſi- 
3 Rez deration of the delivering up two promiſſory notes, which 
Las 8 had been indorſed to Sutton the bankrupt, and one of the in- 
28tra. 728. S. P. dorfers on which was a perſon of the name of Davenport Sed. 
| key; to prove that the conſideration of the notes was uſurious, 
the defendant called Davenport Sedley > but he was rejected as 
an incompetent witneſs, on the ground that he came to im- 
peach an inftrument on which his name appeared: though it 
was admitted, that in point of intereſt he had none, or that it 
was rather againſt his intereſt; as if the bond was eſtabliſhes, 
the notes upon which his name appeared were at an end, 


« But where a perſon is unintereſted in the immediate 
« queſtion; that is, at all events liable himſelf, he may be 
called to impeach that inſtrument upon which his name 

& appears, as between other parties.“ a Lat rf 


Levi v. Eſſex: Therefore where the plaintiff declared as an-indorſee of a 
Sittings Weſtm, promiſſory note drawn by Faſter Charlton, payable to the de- 
2 1778. fendant, dated the 1 3th of June 1775; the defendant inſiſtes, 
ly that the date of the note had been altered from the 3d to the 
13th; and to prove it, called Foffer Charlton; Lord Mansfield 
admitted him, as at all events he was liable to pay the note. 


« But though the law is laid down generally by Lord 

« Mansfietd (jupra) That no perſon ſhall be admitted 10 

« give a teſtimony to invalidate any inſtrument which he 

« has ſigned; yet in the ſame caſe Juſtice Buller confines 

« jr only to negotiable in/kruments; and this diftinftion is 

« recognized by Lord Kenyon, 3 Term Rep. 345 in which 

« his Lordſhip mentions. as an inſtance, that witneſſes may 

« be called to give evidence againſt their on atteſtation, 

| © the caſe of Folliffe's will (Lowe v. Folliffe,"1 Blatk. Rep. 

4 Burr. 2225, * 365): and ſo one witneſs has: been allowed to prove the 


« execution of a will Lenin by three witneſſes, which the | 


« ther two have denied. So that to es Ar inſtruments 
1 | „„ 


480 neither ſhall a perſon; be allowed: to give a . 
« as to the illegality of a tranſaction, in which 4 Ng Kurt 
« or confidence e has been placed i in him.!“ | 

Therefore where to debt on a bond the defendant pleaded Holt v. Tyrel. 
the ſtat. 5, 6. £4. 6. againſt the ſale of offices, and -R Lady 
on the trial, the perſon who had been entruſted to make the Bull. N p. 
bargain, and to keep it ſecret, was called as a witneſs te give 22. 
an account for what the bond was given; Lord Holt reful- 
6 to admit him, it being to abuſe and . his truſt. 


On the fame principle, i in no caſe can the plaintiff or 
« defendant be a witneſs in his own cauſe, as he is moſt im- mu N. P. 
« mediately intereſted; therefore an anſwer in equity is of W oi Jordan. 
« very little weight where there are no proofs in the cauſe 1 Ver. 161. 
« to back it; but if there be but one witneſs againſt a defen- 3 Chanc. Caf. 
« dant's anſwer, the court will direct a trial at law to try the 73: S. P. 
« credibility of the witneſs; and in ſuch caſe ll ork * 8 


« defendant's anſwer to be read to the jury.“ 
Neither can chey be witneſſes for or - againſt each 3 


But if a material witneſs he the plaintiff be made by miſe T Sid. 441. 
take a defendant, the court will, on motion, give leave t, N. P. 
omit him, and ſtrike his name out of the record even after ©? 
iſue joined; for the plaintiff can in no caſe examine a defen- 
dant, even though nothing be proved againſt him. CHLOE. 


Therefore where on an information for a miſdemeanor, tro- Bull. N. P. ibid. ; 
ver, the Attorney General would have examined a defendant. | 
as a witneſs for the King, the court refuſed to admit him; he 
then entered a noli proſegui, and then ien him. Vid * 
grove v. Hill, ante 319. 


80 . two were Andi ed for an Alt, and one ſubmit- * Hetcher. 
ted, and was fined one n the C. J. admitted bim as a Stra. 533. 
witneſs for the other, 


But if any perſon be arbitrarily made a defendant, ,i in order Bull. N. P. 285. 
to prevent his teſtimony, it is ſaid, that if there is no evi- 
dence againſt him, he may be ſworn and examined as 2 Wir- | 
nels ; but guerre, If there ſhould not be a verdi& taken for 
him, as it is ſaid before, that a defendant cannot be a witneſs 55 
on either ſide: and in this caſe it is ſaid, that if a material Partefens“ 


vitneſs for the defendant i in | ejectment be made a defendant, Mich, 9 Geo. 2. 
: that Bull. N P. ab;. 


* . 
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that the right way is for him to let judgment go by default; 
for if he pleads, and by that means admits himſelf to be te- 
nant in poſſeſſion; the court will not on motion afterward 
ſtrike out his N in ſuch caſe, if he conſents to let 
judgment go againſt him for /o much -as he is in poſſeſſion o 
== GE reaſon why 1 dle not be I 2 
0 nels for another defendahu cl pot ag at vg 1 


| « If an action is brought againſt one defendant for a cau 

of action ſimul cum others, thoſe perſons may be witneſſes 
for the defendant; but alter, where they have been made 

parties to the fuit.” EY EM nds roland 


Poplet v James, In treſpaſs the defendant pleaded actio non &c. for that 
Trin. 5 Geo. 2. Richard Mawſon named in the fomul cum, paid the plaintiff a 
Bul', N. P. 286. guinea in ſatisfaction ; on iſſue thereon, the defendant produc- 
| ed Mawſon, and Ch. Fuft. Eyre admitted him as a good wit- 

neſs; for what he was to prove could not be given in evidence 

in another action, and in effect he was making himſelf liable 
by ſwearing he was concerned in the treſpaſs, . 


Reaſon v. Ew- But it was decided in this caſe, that if the plaintiff could 
bank. prove the perſons named in the /anul cum in the treſpaſs guilty, 
my G. 4 and parties to the ſuit, which muſt be by producing the origi- 
. 4 nal or — againſt them, or proving an ineſfectual endea- 
Bull N. P. vour to arreſt them, or that the proceſs was loſt, the defen- 


2866. duant in that caſe cannot have the benefit of their teſtimony. 


competence of a witneſs, yet it is to be taken with ſome ex- 
ceptions. | ; FFT 


9. In criminal proſccutions a party intereſted may be a wit- 
It was formerly held, That where a party liable to a civil 
cauſe of action preferred an indictment for the ſame cauſe of 

action, in order to defcat it, that ſych perſon was an jncom- 


petent witneſs,  - 
Rex v. Whit- And accordingly, in an information for a cheat, the caſe 
ing. was that the defendant had a promiſe of a note for 5]. from 


Salk 283- his mother»in-law, but by-ſome ſleight got her hand to one 

5 3 100). ; it was ruled 8 Ch, 5%. Hole That the mother- 

in-law could not be a witneſs, being, concerned in the event 

of the wit, for that if ſued on the note for 10ol. a conviction 

of the defendant on this indictment would influęnce the jury, 

though the conviction could not be given in idenCce before 
them. 5 FFP a , 


y 0 : 
y * * 
. * a a 
* 
- 2 n * 5 Z — * . 0 
- P of * * % . » ag 
. ; , ; 
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80 in an indictment for perjury in an anſwer in the exche- Rex v. Nunca. 
quer, by which the defendant ſwore that a note on which he 3 Ges . 
had ſued the plaintiff was to be put in ſuit, and that there was Re Ellis. 
no agreement by which he bound himſelf not to ſue the plain- 2 Stra. 1104. 
uf, who had filed an- injunction- bill in the exchequer on that 
ground: Lord Hardwicke Chief oth refuſed to allow the 


plaintiff to be a witneſs. 


But ſince theſe caſes;: 3 « light * eſte — upon the my La. Mat 
diſtinction between intereſt which affects the competency of e * ts 2253. 
2 witneſs, and influence which only goes to his credit. In 
the caſe of Rex v. Bray, Fill. 1736, Lord Hardwicke ſhook. 
the authority of the King v. Whiting, and that of the King v. 

Nunez, which he himſelf had decided; and afterwards, in + 
the caſe; of the King v. Broughton, 2 Stra. 1229, C. J. Lee 
over-ruled the caſes. of Rex v. ee Nr v. ne and 
Ker v. Ellis, above cited. 


The ale therefors as laid down by Lord Re was, 
4 That the queſtion in a criminal proſecution. being the ſame 
« with-a civil cauſe in which the witneſs was intereſted, went 
« generally to his credit, unleſs the judgment 1 in the proſecu- 
« tion where he was a witneſs could be given in evidence in, 


4 a cauſe. in which he was intereſted ;” in which * I con- a 0M 
_ he would be incompetent, 1 g 1 : 
Therefore an * on an uſurious contract, to prove” the Abram: :. A | 


uſury, the borrgwer. of the money was called: Sher 1 75 prov- ,v. Bunn. | 
ed the uſury, he was objected to as incompetent, unleſs the re- 4 Burr. 2257+ 15 
payment of the money was proved, and that he was not competent --, 
ty prove the repayment of it ; but jt was reſolved, That he was Shank g. f. v. _- 
a competent witneſs to prove payment of the money borrow- Payne. 8 ) 
ed; for what he ſwore i in this action, for the recovery, could 9 633. 
not be evidence in an action of debt for the money; and it © 
uas alſo held, That he was competent to prove the uſurious | 2 
tranſaction, tough it would be liable to a different conſide- 

ration, F the (pur 1 whe 800 the ſecurity, 0 or L | 

the 570 unpai _ : 

6 But though i it is ſaid that in the King: v. * ſupra, it 

© was firſt beld, That a perſon intereſted was admiſſible as a 

© witneſs, yet that ſeems not correct; for in many caſes be- 
« fore that time, a perſon intereſted was admitted as a Wit- | 


« neſs der Faschi. 9 


| "For where in an A ident for a DE done to 3, 8. by y Rex v. Mac - 
impoſing upon him a quantity of beer, mixed with vinegar bartnes, 
and grounds F coffce, for port wine; Ch. Fuft. Holt allowed 3 
J. & to be a witneſs to the fact on the trial; for that in ſuch 
private tranſactions nobody elſe could be a witnels to the cir- 


— of the fact but he who ſuffered. 8 
80 


TIX 


Rex v. Moiſe. 
= Stra. $95. y 
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So on an indictment for tearing a note, whereby the be | 


fendant promiſed to pay. A. B. ſo much; A. B. was produced 
nd that he was 


as 4 witneſs; he was objected to on the 


- ſwearing to ſet up his own demand, becauſe that if the defen- 


dant was convicted, the court would compel him to give a 


new note; but Ch. Juſt. Pratt admitted him. 


Per Holt. 
7 Mod. 119. 


So in this caſe it was ſaid by Q J. Holt, That if a woman 
give a bond or note to a man to procure her the love of J. S. 
by ſome ſpell or charm : that on an indictment for a cheat, ſhe: 


ſhall be a witneſs, though it goes to invalidate and deſtroy the 


bond or note; for the nature of the tranſaction admits no 


2. & A ſecond deſcription of perſons intereſted who are 


legal witneſſes, are thoſe who by flatute are declared to be ſo, 


« notwithſtanding the intereſt : or thoſe whom the policy of 
< ſtatutes giving them an intereſt requires to be fo admitted,” 


PE. As by ſtat. 27 G. 3. c. 29. „It is enacted, That in 
actions on penal ſtatutes, inhabitants of any place or pariſh 
<« are good witneſſes to prove the offence, notwithſtanding 


the penalty be given to the poor, or otherwiſe for the benefit of 


« the pariſh or place, provided the penalty does not excecd 


= 


c twenty pounds.“ 
2. The inhabitants of the county at large being bound to 


repair bridges except where any perſon is obliged to repair 


ratione tenure, in which cafe the inhabitants of the county 
could not be witneſſes on indictments for not repairing them; 
it was therefore enacted by ſtatute 1 Ann. 18. That on all 
t fuch indictments, either in the courts at HY/e/tminfier, or at 
« the Quarter Seſſions, the evidence of the inhabitants, being 


« credible perſons of the town, corporation, county, or rid- 


cc ing in which ſuch decayed brid es or highwa 8 eading to 95 
« them lie, ſhould be taken and admitted in all ſuch caſes.” 


1 3+ By ſtat, 8 G. 2. Co 16, / 15. it is recited, That no: 


“ perſon inhabiting within the hundred could be admitted as 


ce a witneſs for or on behalf of the ſaid hundred on actions 
6 brought againſt them on the ſtature of Winton; it there- 
2 = enacts, that all ſuch perſons may be witneſſes in ſuch 


4 By ſtat. 3& 4 l. 3. c. 11. it is enacted, « That in all . 


4 actions brought in the courts at Mſiminſter, or at the aflizes . 


for money miſ-ſpent, or taken by the church wardens or 


« overſeers of the poor, that the evidence of the pariſhioners, - 
« others than ſuch as take alms, ſhall be taken and admitted. . 


: & + * [ E 
, „ blot \ 
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5. On an indictment for perjury, if the indictment is at 2 Hawk. P. C. 
common law, the party injured may be a witneſs (unte) but 433. 
where the indictment is on the ſtatute the party injured can- 

not, for the ſtatute gives him xol 


, 6. But the law has admitted many petfons to be witneſſes, 
whom intereſt might otherwiſe incapacitate, as in caſes of 
offences, for which a reward is given; as ſtatute 4 & 5 W. 
3. c. 8. for apprehending highwaymen; 5 Ann. 31. for ap- 
prehending burglars, &c. notwithſtanding which the proſe- 
cutors and perſons apprehending thoſe guilty of theſe offences, 
ate good witneſſes on the indictments againſt them. | 


80 where the indictment was againſt Aa Roman Catholic Rex v. Dylone. 

prieſt for aſſiſting in celebrating maſs: the proſecutor was Sitt. Weſt. Tr. 

produced as a witneſs, but was objected to, a reward being 7 02% N. r. 
given to any perſon who ſhall convict a Popiſh biſhop or , * e 

ptieſt of that offence: but Lord Mangel over-ruled the | 

objection, and ſaid it was the conſtatit practice to admit the 

proſecutors on an indictment for a highway robbery or bur- 

glary, though they are entitled to the reward, Sg 


3. „ A'third caſe in which a party intereſted may be a 
« witneſs is from nereſſity, where no other evidence can rea- 
« fonably be expected to be had,” 1 


As in an action on the ſtatute of Winton againſt the Bull. N. P. 
hundred, the perſon robbed may be himſelf a witneſs. Vid. 289. 
Preamble, 5 15. ſtat. 8 G. 2. c. 16. ante 712. 8 


So the party eſcaping may de a witneſs to charge the gadler Rex v. Ford. 
with an eſcape; for it is a matter privately tranſacted between 3 Salk. 690. 
the party and the officer, of which there could be no other 
evidence,” AUT * | 


So where the queſtion was, whether the defendants had Rex v. Phipps 

a right to be freemen? though it appeared there were com- & Archer, 
mons belonging to the freemen, yet an alderman was ad- 3 2 
mitted to prove them no freemen, it appearing that none 2 N * 
but aldermen were privy to the tranſactions of the corpora- 289. 

tion reſpecting the making perſons free. 5 of 


So where the queſtion was, whether the maſter had de- Eaſt India 
ſerted the ſhip Sfſex, without ſufficient necelity ? a failor Company u- 
who had given bond to the maſter (as a truſtee for the com- Cw X 
| pany) not to deſert the ſhip during the voyage, was admitted Bull. N. P. 

| an evidence for the maſter; it appearing that all the ſailors 289. 

had entered into ſuch bonds. „„ ME 2 


So where a fon having a general authority from his father Anon. 
to receive received a ſum of money belonging to his Salk. 289. 
father, and gave it to the defendant: in trover for it by the 
e $ | father 7 
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father, the ſon was held to be a. good. witneſs by C. J. Holt, 


his teſtimony being corroborated by other circumltances, 


Bull. N. P. 
289. 


_ Martin v. 
'  _ Horrell. 
1 Stra. 647. 


Dixon v. 
Cowper. / 
3 Will. 10. 


4. « A fourth caſe in which a witneſs intereſted may be 
admitted to give his evidence is grounded on the uſage of 
« trade, and the uſual mode of bukacl.??: ..-..' :; | 15 


As 2 porter ſhall be an evidence to prove. the delivery of 
goods; a banker's clerk the payment of money. 


1 80 * e had overpaid a bill, on afſimp- 


ft brought for the 2 by the banker, the clerk was ex 


"neceſſitate, and from the uſage of trade admitted as a witneſs, 
though in caſe the money had not been recovered, he muſt 


have made it good. 


So a factor who made the agreement was held to be a good 
witneſs to prove the delivery of goods according to agree- 
ment, though he was tq have a ſhilling in the pound; for he 
was a mere go- between, and ſo might be a witneſs for either 


Nn. 


F. & A fifth caſe in which an intereſted perſon may be a 


e witneſs, is where the party has become intereſted by his 


« own act, after the party who calls him as a witneſs has a 


_ © right to his evidence.” 


neo 
3 Term Rep. 
27. 


Darlow vp). 
Vowel). 
Skin. 586. 


nes. 


Rex v. Fox. 
I Stra. 652. 


/ 


As where in mpfer on a policy of inſurance, the defen- 
dant (the underwriter ) produced one Bowden as a witneſs, he 
had been the broker employed by the plaintiff to get the policy 


effected, and after it had been fo underwritten by the defendant, 


he underwrote it himſelf; on this ground he was ohjected to 

(ante fol. 705); but he was nevertheleſs held to be a com- 
petent witneſs; for having been employed as broker, from- 
the nature of his ſituation he was the beſt witneſs that could 
be of the tranſactions ; and therefore he ſhould not be allow- 


ed to depriye the parties of the benefit of his teſtimony by 


a act of his own; particularly as ſo by colluſion with the 
ured, by putting bis name on he policy, he might defraud 
the other underwriters, by depriving them of the benefit of 
his teſtimony to facts which might avoid the policy, 


80 if a perſon be a witneſs of a wager, upon which an 


action is brought; if he has laid a wager on the ſame matter 
at the ſame time, he is not admiſſible as a witneſs; but if the 


wager was laid by the witneſs. afterwards, he is a good wit- 


So on an indictment for an aſſault, it was proved that the 


- proſecutor. had laid a wager that he would convict the de- 
fendant, he was held to be a good witneſs, though it went to 


his credit. | 
| 6. A 


6. „ KA party intereſted may be a witneſs where his in- 

« tereſt is very remote or trifling.” oo 
As in the caſes (ante fol. 705.) 
So in this caſe, which was e eee quo nates Rex v. Mayor 


| . . f London. 
for taking one penny per chaldron on all coals brought into Fees 38 


London ; the defendants preſcribed for the duty; freemen amen quære 


were admitted to prove the preſcription, it appearing that all if this caſe be 


the profits went to the mayor and ſheriffs, though they had law. 
it for the benefit of the corporation of which the freemen are _ N. P. 
all members; yet they having an intereft ſo ſmall and fo remote, 2» Verd. 3 
were held to be admiſſible witneſſs . 

4 $o if the intexeſt is trifling,” 
On an information 1 warranto againſt the defendant as Rex v. Bray. 
mayor of Tintagel, iſſue was joined on this cuſtom, viz. Hill. 10 G. 2. 


| That a court-leet, annually holden on the roth of Oclober, Bull. N. F. 
the mayor for the year enſuing is to be choſen, and for tht R „, Robins. 


* 
* y 


purpoſe two elizors are to be nominated, one by the mayor, 2 Stra. 9069. 


the other by the town-clerk; theſe elizors are to nominate 8. C. Senible- 
twelve jurors, who are to preſent the mayor for the year en- men 
ſuing, and in caſe the town-clerk refuſe to nominate his 
elizor, that then the mayor may nominate the ſecond elizor; 

the town-clerk did not nominate, upon which the mayor 
nominated P. Hoſkins : this man, and another, who had ſerved 

as a juror, were offered as witneſſes at the trial to prove the 
cuſtom, but rejected in rota as incompetent: but per Lord 
Hardwicke, on a motion for a new trial which was granted, 
The having an elizor is intended as a franchiſe in the bo- 
tough; but in the elizor himſelf it is only an authority, and 

the execution of it paſt and over. He ſaid he knew no caſe . 
where a man who has acted under a bare authority has been 
refuſed to prove the execution of it: perſons who have been 
themſelves in office are often called to ſhew what the uſage 

is, what they did when in office; and yet, if their acts are 
not legal, they are liable to informations quo warrants. | 


And in the laſt caſe, Ld. Hardivicte recognized this caſe Champion v. 
as good law, viz. that in an iſſue to try whether by the cuſ- Atkinſon. 
tom of the manor, the tenants were to pay fines to the heir 3 Keb. 90. 
or fuceeſſors of the lord during his minority, and be re-ad- 
mitted gpon the death of the laſt admitting lord, the feward 
was admitted to prove the cuſtom, though he hud fees on the 
adniifſon. | nf NG. une" 3 


# 


80 a who had fold an eſtate without any covenant 1 Stra 448. 
for good title or warranty, was allowed to be a witneſs, to 1 


prove the title of the vendee. 


* 
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A 7. 6e And laſtly, However a perſon may be intereſted, if 
« before he gives his teſtimony he parts with his intereſt by a 
 .©& releaſe or otherwiſe, he is reſtored to his competency,” 


Oxendon v. As a legatee is a good witneſs againſt a will, for he ſwears 
Pearice, againſt his own intereſt, which he parts with by impeaching 
2 Salk. 691. the will, | 5 „ bat 


I Burr. 423. ＋ a legatee by à relegfe is a good witneſs to eſtabliſh a 
1 Le D ; F434 3 „ * | N . ; 
Bent v. Paker. SO in this caſe (a fol. 714) where the broker who had 
3 Term Rep. alſo underwritten the policy, was called as a witneſs, and 
a 9 was objected to on the ground, firſt, That he 2xpeded to be 
| called on for part of the expence 75 defending the action, in which 
he Twas called as a witneſs ; and ſecondly, That he had joined 
the defendant and the other ONS. in a bill in the ex- 
chequer for a diſcovery of matters reſpecting the policy, and 
Fins aa Frof the 24 which bill . then 9 and 
to the expences of which he was liable; it was adjudged, 
That the defendant executing to him à releaſe of all caſis 705 | 
and equity, 375. the plainti f his cis at law and equity, and 
pracuring the bill in equity to be diſmiſſed, reſtored him com- 
pletely to his competence. po e op 
' Coodtitle lefſee So where in ejectment by a deviſee under a will, one 
of Fowler v. Fearle who was named executor in the will, and was alſo 
Welſord. deviſee of a reverſionary intereſt. expectant on an eſtate for 
| Voug. 34 life, in ſome copyhold lands part of the eſtate deviſed, was 
Jolliffe. called as a witneſs on the part of the plaintiff to prove the 
« Black. Rep. ſanity of the teſtator, which was noo ed by the defendant; 
365.5-P- to obviate the objection of intereſt, be had ſurrendered his 
eflate in the lands to the uſe of the heir at law, but he had re- 
fuſed to accept it: it was reſolved, that by parting with his 
intereſt his competency was reſtored, nor ſbould the heir, by 
He to accept the ſurrender, deprive others of the benefit 
of hi | 


8 teſtimony. 


Maſters g... But in this caſe, in an action gui tam for uſury againſt the 
v. Drayton. defendant, who was affignee of Ligbiſoot a bankrupt; Light- 
2 Term Rep. feat was called as 2 witneſs: On his vorre dire, he confeſſed = 
ww. that he had not obtained his certificate, nor repaid the money, 
| but that the defendant had proved the debt under his com- 
miſſion; Lightfoot offered a releaſe of all claim of allow- 
ance, ſurplus, &c. to his aſſignees, but he was nevertheleſs 
rejeted as incompetent; for, notwithſtanding the releaſe, 
the defendant might ſtill arreſt him for the whole debt at law. 


* 2. Of : 


\ 


\ 
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2. Of Perſons inadmiſſible as Witneſſes from Situa- 
tion, as ſtanding in ſome Relation to the 
| Parties in the Cauſe. N 


Theſe are, I. Counſel and attornies: 2. Huſband and wife. 


1, How far Counſel and Attornies may be Witneſſes. 


1. Counſel and attornies ought not to be permitted to diſ- Lindſay v. Tal- 
cover the ſecrets of their clients, though they offer them- bot, Trin. 12 
ſzlves for that purpoſe; and this. 1s the privilegs af te client, Bil N. p 
not of the counſel or attorney; for it is contrary to the po- 284, 
ly of the law to permit any perſon to betray a ſecret with 
which the law has intruſted him. Ent. 


6 « But the rule now laid down is confined to caſes only 
« in which the facts, to which the counſel or attorney is 
& called have been communicated to him in the courſe of buſineſs, 


in inſtructing him profeſſunally reſpetting the cauſe.” 


For ft, © A counſel or attorney may be called to prove Bull. N. P. 
& any fact or matter which they knew before their retainer ; 284. 

([ for as to that matter, they are in the ſame ſituation with 

© other perſons.” . | 


2. They may be called to prove a ſact of their own know- 
lage, of which they might have had knowledge without 
being counſel or attorney in the cauſe. | | 


As if the queſtion was concerning a razure in a deed or Ld. Say & 
will, they may be examined to the queſtion, whether they 2 _ 
ever ſaw ſuch deed or "will in à different,plight, for that is a Per Sr O0 
fact of their own knowledge; but they ſhould not be ex- Bridgeman 
amined as to any confeſſions their client may have made to with advice of 
them reſpecting it. . . | all the Judges. 


So if a, are to be examined as to the true time of the Bull. N. P. 483. 
execution of a deed. | * Ibid, | 


So where in ejectment brought on an agreement, to which Doe v. An- 
the defendant's attorney was a witneſs, he was ſubpeenaed, 8 RY 
but refuſed to give evidence; in conſequence of which the 8 
plaintiff was nonſuited: The court granted an attachment TE 
againſt him; for a perſon atteſting any inſtrument is bound to 

prove its execution; nor is ſuch incompatible with his ſitua- 

tion as attorney for the oppolite party. 8 


( 


| In this caſe on an indictment for perjury, in an anſwer Rex v. Watkin- 
in chancery, it was held, That his attorney who was with ſon. 
the defendant when he took the oath, could not be admitted“ tra. 1123. 
to prove the identity of the perſon, and the fact of his ta- 
ing the oath; but it is ſaid by Lord Mansfield, Cnup. 846, and 
Bull. M. P. 284, to be otherwiſe; on the ground that ſuch . 
„„ | ? N 


Rex v. Dixon. 
3 Burr. 1687. 


- Wilſon v. 

RP atail. 

4 Term Rep. 
585” 


EVIDENCE. 
2 eollateral matter, and not communicated to him by his cli- 
ent profeſſionally, but a fact which he might know of his own 
knowledge. EF $11 fi.” 1 8 
3. © So neither ſhall the attorney be obliged to produce pa- 


te bers, or ſuch like, which may have been delivered to him 
« by his client, as evidence againſt him; for ſuch would be 


« equally contrary to the policy of the law.“ 


Therefore on à motion for an attachment againſt the de- 


fendant, for not producing under a ſubpoena duces tecum, cer- 
tain vouchers which one Peach a client of the defendants, 


had produced before a maſter in chancery; and this ſubpœna 


duces tecum, was for the purpoſe of founding a proſecution 
for forgery againſt Peach; Lord Mansfield and the reſt of the 
court held clearly, That he was not only not bound to obey 
the ſubpoena, but that on receiving it, that he ſhould have 
delivered the papers over to his client. „55 


4. « So the facts to which the attorney is bound not to 


© diſcloſe muſt be communications made by the client pending 


« the ſuit, as inſtructions to him in the conduct of it; for it 
<« matters are diſcloſed to him after the end of the ſuit, though 
« they reſpect it, he may be called on to give evidence of 
on theſe. | $ | | | 


As where the preſent defendant' had brought an action 


againſt the preſent plaintiff, On.a promiflory note for ff I 50, | 


and had obtained an interlocutory judgment, and executed a 


= 


writ of inquiry, but had compromiſed it before execution, by 


taking part of the money from the plaintiff, and his warrant 
this became due, Kendrick told Allen his attorney, that he 


was glad it was ſettled, for that he had only given Z.10 for 


the nots, and that he knew it was. a lottery tranſaction. 
Tais action was therefore now brought to recover back the 


ol attorney to confeſs a judgment ſor the remainder.” Before 


money paid by Cobden on ſettling the firſt action, on the 


ground of want of conſideration for the note; and its being 


known to Kendrick when he took it. Allen was called as a 
witneſs and objected- to; but Lord Kenyon admitted him, 


holding the above diſtinction as to the mode and time of tne 


communication; and the court of XK. B. on a motion for a 
new trial concurred in the diſtinction. | 


6. „ And this privilege is ſtrictly confined to perſons acting 


in the ſituation of attornies or counſel in the cauſe, and 


cannot be extended to others, though profeſſionally and 


« confidentially employed,” 


For where in an action againſt the defendant, for br 
bery at the election for Newark-upon-Trent, by himſelf 
and his agents, one of whom was one W. Handley V. 


* | Handley. 


* EVIDENCE, *,._- 


Handley was called and examined as to certain letters received 
from the defendant reſpecting the election: Theſe' letters 
were proved to be in the hands of Mr. B. Handley, an at- 
torney: he was called, and proved that he had received them 
from a Mrs. Handley, who had them from . Handley; but 
. Handley knew of his having them, and deſired him to 
roy them. He further proved, that he was not concern- 
ed as attorney for V Handley (nor could he, being under- 
ſheriff) in 2 whatever, neither had he employed any 
attorney for M. Handley, but that W. Handley bad conſulted 
bin confidentially. in his profeſſion; and had applied to him before 
and after the receipt of the letters: that he conſulted both with 
W. Nandley's attorney by his direction, and with W. H. him- 
ſelf: and that theſe letters were communicated to him in conſe» 

+ of the defendant's conſulting him profeſſionally : the court 
wy clearly, That B. Handley was not privileged as an at- 
torney to withhold the letters as evidence on the trial. 


And the attorney or counſel is dot only prevented from Por Buller Jult. 
diſcloſing any matter (Spas vi wc him by his client, in 8. C. 1 85 
wher, th action is againſt his client, buf cannot give evidence? — Rep. 

of it in any caſe whatever; therefore it-was agreed in the laſt g 
caſe, that had B. Ha been conſidered as the attorney of 
. Handley, that he could not have given the letters in evi- 
dence again Raftall. VVV 
6. But an attorney may be called merely to prove his 
client's hand-writing to a note, or ſuch inſtrument, as I have 
ſeen in practice. op 
7. And this privilege of not being compellable to divulge pucheſi or 
Mb. vrofeſonally iſcloſed to them: is confined to the at- — ek 
tormes and counſel only, and does not extend to perſons of other 11 State Tri- 
Profeſſions : For where on the trial of the Ducheſs of N e * 
Sir Ceſar Hawkins the ſurgeon was called to ſpeak to ſome 
matters wherein he had been employed as a ſurgeon by the 
Ducheſs, and objected to ſpeak to them, he was ordered by LY 
the court to do it, they holding that he had no fuch privi- 
2. How far Huſband and Wife may be Witneſſes, 

1. Theſe being ene perſon in the conſideration of the law, Co. Lit b. 6. 
and their intere Abldlutely the ſame, they cannot be wit- * py | 
nelſes for each other, nor againff each other, on account of ite 
being likely to create diſputes, and fo againſt the policy of 
In this caſe which was an action by the plaintiff as à gentley v Co 
feme ſole for goods ſold, &c. the Jefendait e 1 1 mg | 
band as a witneſs to prove that ſbe was a inarrjed warnan ; he Quet. 4 Term 
WV, | . 44 4s | 0 was Nep. abs. 


EVIDENCE. 


was admitted, and the plaintiff nonſuited; but the court ſet 
* the nonſuit, holding him to be an inadmiſibie Witnels, 


| 2. % And tis rate js founded on the policy of th lu 
” not on the ground of intergſ. 


Davis v. For where in an 5 . 
Dinwoody. = to recoyer certain houſhold goods, taken by him under an ex. 
4 Term Rep. ecution againſt 5. 1 on the ground that theſe goods, 
. under the marriage · ſettlement of J. Lewis, had been ſetled 

-to the ſale and ſeparate uſe of J. Lewit's, wite: and theaQion 
was by the executor of the ſurviving truſtes: J. Lewis was 
called as. a witneſs, and was admitted on the ground #bat be 
came to fevear againſi his own intereſt; as by Nun Ae ag 

not to be his own, he was prevented from 

are the execution againſt himſelf: but the cos — I 

he was inadmiffible, as coming to give evidence on a 'naatter 
reſpecting the intereſt of his wife; and that intereſt made 
no part of the queſtion, which was general, that in ns caſe 
huſbands or 4wives could be witneſſes ; for or againſt each other, 


3. 4 Soin queſtions tending to criminate che huſband, the 
40 © wife i is an inadmiffible witneſs; and vice verſa.” 


| Rex v. Clivi- Ft 8 ws the t e was- canpiriigweds ſettle- 

ger. ment of a pauper, which ſettlement was claimed as being 

Ro _ the wife of James Whitchead; the marriage was proved, but 

Broughton v. it was inſiſted on the other ſide that J. N. had a former wife 

Harper. (Ellen) living: he denied that he ever was married to Ellen; 

2 Ld. Ray. po" which it was propoſed to call her: But ſhe was held 
22 


2 clearly not to be a competent witneſs, for her evidence went 

IT. to criminate her huſband, by proving him dd 41 bigamy's 
ſhe therefore * rejected. 

Mrs. Rudd's - But where on an cent a woman was called as a Mit- 


caſe, Leach . nels, ſhe was aſked if ſhe did not expect that the conviction 
Crown Cal. gf the priſoner, would not contribute to procure her huſband's 
134- pardon, who was then under a capital conviCtion ? ſhe faid 
- ſhe hoped it might. this it was held went to her credit, not 

to her competence. This witneſs was Mrs. Perreau, whoſe 


huſband had been convicted on the evidence of Mrs. Rudd. 


But this rule admits of ſome exceptions, 1 
Raym. 1. a : 8 
ee As 1. In caſes of high treaſon, the wife may be admitted 
Hank. P. c. 2s-2 witneſs agaiuſt her huſband, becauſe the tie of allegiance 
432. is more obligatory than any 9 
Ex parte james. ” 


N Nr By ſtat. 5 Gre. 2. 30. the wife of a 6 may.be 


* 829. examined * witneſs "OE bis eſtate: but not as. to 
b | hy * 


Seb BE :, -- 
Lg 


— 23%. 4 an A. Md => 


"D* VU oy ov WW © ta OU0ow ww faow. 


EVIDENCE. . _ 


- any dier huren evſpoiing his dankruptey: nor a do N 


enge e 4 


4 Wan n I Fac. II. her marrying * N. P. 
wife, the firſt being living, the firſt wife cannot be a * 287. 


ie for the ſrepnd puarringe | is void. 


Fl 4 women taken way by fore and married, nx dos wis- Fulllwoed's acts 


being of women; for a contract wen by farce bas no 
obligation i in law. 


5. Inicafes of perſanal torts by the huſband againſt the wife, 


| he may Desde! as a witneſs gain him and vice wy 


In Lord Audley's caſe, the wife was allowed to give evi- Lord Audley s 


caſe. 
_ againſt the huſband, to prove his ene in a une on Hut. 16. 


So in an ini ment againſt the huſband for an' aſlaale on Rex v. Azire. 
his wife, Lord Raymond admitted the wife to be a wenn x Stra. 633. 
againſt him, nume 222 RED, 


So the wiſe i is always permitted to ſwear the peace againſt 4 Hawk. P. C. 
her huſband: and her affidavit has been permitted to be read 43:2 
on an application to the court of King's Bench, for an infor- Ln! $ 
mation againſt the buſband, for an att to take her away Bull. N. P. 287. 
after articles of ſeparation : and it would be ſtrange to permit Rex v. Mary 


her to be a witneſs to | pq a profecution on, and aſter- Mead. 


a witneſs on the trial. I Burr. 542. 


6. 4 In ations between other parties the wife has been per- 
< mitted to give evidence to diſcharge one of the parties, 


s 


4 by charging her ee. 4 


As in an action for wodding- clothes furniſhed to the wife, williams „ 
and brought againft the huſband: The defence was, that they Johaſon. 

were furnifhed on the credit of the wife's father; and to i Sts: 9 
prove it, the wife's mother was called and alowed, * | 


it went to charge her huſband. 


« 80 her declarations have been admited as evidence to 


061 charge t the huſband.“ 


As where it was for nurſing the e ulld, the CB. Anon 
if, allowed the declarations of the wife, that ſhe hag 1 Sus. 537+ 


_ to pay four ſhillings a week, as good evidence to 
| * 8 huſband; ſuch matters being bas. tranſactedd 


E 8 it ſeems Joubtful if this laſt vaſe is 13 and if 
« the coping ſhould not be confined only to caſes where 
et ͤ 


nels gal aſt the huſband, under j fat. 3 H. 7. c. 2. againſt the Cre. Cur. 483; Th : 


I. Tt OY CS - -— 


e CCCC—C——E 4 
. * > * ys 8 SEPT 
, : 


r — *. 


* Commins v. 


— . — ͤ—p⅛.tf 71 ² ae SA AAAS A, > at a. 
EPR & py CY : CY ; * 10 

* ** 

by ' 


7 . EVIDENCE, 


n che action is between other parties; for in fact to admit 

« the declarations of the wife to third perſons as evidence 
e « apainſt the huſband, is admitting her teſtimony againſt the 
de huſband, and ſo it has been held“. LETS 


Kerſlake v. _ As where in treſpaſs for taking dung : on the croſs-exami. 


Shepherd, Ex- nation of a witneſs, a queſtion was aſked tending to ſhew 
eter Lent a that the plaintiff*s wife had acknowledged that the dung had been 

1780. MSS. fold by the plaintiff to the defendant; this queſtion was objected 

| to, as it was making the wife evidence againſt her huſband. 

uſt. Nares was of that opinion, and rejected the evidence. 


um n 60 in an action for wages earned by the wife of the plain- 


adm. tiff from the defendant's inteſtate, the Ch. Juſt. would not 
2 Stra. 1092. allow the wife's owning the receipt of . 20 to be given in 
evidence againſt the huſband. | a ED 


4. © But no other relation ſhall exclude perſons from being 
« witneſſes, though their ſituation may go ſomewhat to their 


1. In an action of aſſault, a woman was called to prove the 


Lent AM, Caſe: the counſel for the defendant aſked her on her voire dire, 
Maidſtone, _ if be was not wife to the plaintiff? ſhe anſwered no; ſhe was 


1789. MSS. | then aſked if ſhe did not live with him as his wife ® This 
+ queſtion was objected to, as it could go only to her credit, 
not to her competence; and therefore could not be aſked on a 
voire dire; and it was ſaid, that Lord Kenyon had fo ruled it 
at the Jaſt fittings: Juſlice Gould was of that opinion, and 
that ſhe might have refuſed to anſwer it; whereupon ſhe was 
examined in chief: but another witneſs being afterwards 
called, the judge ruled, that he might be aſked if the former 
witneſs and the plaintiff did not live as man and wife? 


2. In the caſe of parents and children it is the ſame, 


As where in an action for refuſing to admit the plain- 

Mayor and tiff to the freedom of the corporation; at the trial the 

Burgeſſe of queſtion was, Whether there was a certain cuſtom in the bo- 

avs rough to entitle the eldeſt ſons of freemen to their free- - 

| Will = dom? under this the plaintiff claimed to be admitted, 

S.C.  - the corporation inſiſting that it was only by ſervitude; 

and whether the plaintiffs father, Who had obtained his 

freedom by ſervitude, was an inadmiffible witneſs to prove 

the cuſtom? Per Ch. Juft. Lee, Mere relationſhip, how 

near ſoever, does not go to the competency of a witneſe, 

unleſs there be a veſted intereſt in the matter jn queſtion; 

tough it may go to the credit of the witneſs, In the 

1 praſent caſe, the father had no intereſt in- the matter ip 

' queſtion, nor could he at any future time become —_ | 
8 i defy ae i — 7 i 


* 
o 


reſted, he freedom of the 


corporation 
ſible; it rather made his franchiſe leſs valuable, by opening i it 
| toothers who might claim as the ſon did. 


How far a father and mother ma nn the | 
legitimacy of their children, it is EE 


That the declarations of a father or ate; thall. never Per Lord 
be admitted 1% baftardize the iſſue born after marriage; but Mansfield, © 
they may be witneſſes to prove when the ie was nn and * . _- 


to ſhew whether it was born before or after marriage: So 
neither ſhall they be permitted to prove want of acce = no 
connection ; for ſuch would be en — and i lngs- | 
. ac- 


But W in all Caſes ere 1 


« gitimacy of their children.“ 


As in Pendrel v. Pendrel, coram Raymond; which was an Bull. . r. 85 
| iſſue out of chancery, to try whether the plaintiff was heir 283. 
to 7. O. the marriage and birth being admitted by the order, OO 


N e ins e 0 prove tas the father had peſto ® Benet. 


So in Lomax v. Lomax, the mother was admitted to prove '© lhie. 


the m— and in an ejedtment againſt Sarah Brodi 
Hereford, 1744, Fuftice Wright — — the father to —_— 55 7 
the bier Jegitimatey her her tire being en wr o Rep n 


F- Of borias inadmiffible A8 Witgeſſes, on account 
of Crimes, or being ſtigmatized by Law. 


| Thele are, Iſt, on account of conyiction for ld” 


crimes to which the law has annexed the puniſhment of in- 
famy: ad, On agcount of religious tenets or principles : 
which deſtroy theic credit i in 3 court of juſtice, TED 


1. Of Perſons ual” on Account of onyi gion 
by Law for Crimes. | 


1. The crimes of this deſcri 
* is denominated crimen AT as TW: forgery, or the 
like: fog where a man is convicted nnn 
his oath is of no weight. | 


80 if attainted of a falſe verdict, or of a 3 


ion are treaſon, felany, and co. Lit. & 


But outlawry is no diſqualification of a witneſs, for fag Co. Lit, 6, 


uniſhed by loſs of property only, not of reputation; 
bom not affect their credit as wie. 8 q 
Wn 


Walker v. Ona 2 WY VE attachment Nj, * — 
—_— of We defendaut, the other party thewed for cauſe, that the 
defendant had been convedted of forgery, and ſtood in the pi | 

| - and produced the record, and an affidavit of the identity of 
his perfon. Per Gur. The rule muſt be diſcharged; fot we 


cannot ſuffer the affidavit to be read. So in another caſe; the 
affidavit of one convicted of forgery to ner wif a ee. to 


a dene to be read. 8 
"YE 
— d. duda a perfor comrfted of 2  eiiracy, i is an n inadmiſible 
_ Cr. Caf. . 
2 · 

Bull. N. P. 2. The — 1 paniſkment that wages the crimen falk i is 

292. being ſet in the pillory; and therefore anciently they bed, 
that no man who bod d been ſet in the pillory could legally be a 


mad” bis _ e hn 


Rex 4 Ford. | That it is the comvidtion of ths erime, not the nature of the 
| Salk. 690, punithment, which makes the party infamous; and therefore 
, where the witneſs had been convicted of barratry and fined,” 

bat not ſentenced-to ftand in the pillory, that he was incapaci- 
tated from being a witneſs on account of the infamy of thi 
crime. 


1 6 for 
eaſe, H. 37 Geo. a perſon convicted of petty hreeny is equally infamous, and 
3 2 as ſuch as.inadmiflible 2 witneſs — one convicted of grand lar- 
I _— for both are felony : but it is now enacted, by ſtat. 31 

G. 3. — te That a conviction for petty 1215 Fall not 

6 5 incax 0 3 man from being a witneſs,” Sh 


Rex v. Croſby. 4. But if a perſon be convicted, and have an . 
Salk. 689. - judgment; as to ſtand in the pillory ex. gr. it is not neceſſary 
dat he all have actualiy flood there; for it is the judgment to 
CE OE Tn not ſuffering the puniſh- 


ment. 


« But à general pardon reſtores the competence of a wit- 
ness of this deſcription, under the following diftinctions:” 


Salk. 639. That where the di 5777 being a witneſs is fart of the 
TO Judgment it felf, wy op et ſhall 4 remove it (as 
in the c 2 of petj ry on the en for by the ſtatute, it 
is part of ho alen that the perſon be infamous, an 

Rex v. Ford. loſe the credit of teſtimoney; therefore if a perſon be con- 
z'Salk. 691. victed under the ſtatute, the King's pardon cannot re- 
Ke. ſtore him: But where the diſability is a conftquenice of the 

| judgment, in ſuch caſe the King's pardon thall reſtore 
che . to his e of being a WI: * ä 


1 


che indictment is for petjury at common-law, in ſuch caſe the 


King's pardon ſhall reſtore the party, for the infany is the con- 
ſequence, not a part of the —— . 


But a pardon by 28 of pdrlianient will reſtore in all cafes: 4 ga, 634; > 
and a burning in the hand amounts to a ftatute-pardon. Bull gk 


6. Arid as to how theſe objections are to be uſed at trials, 
it is ſettled, Ihat where a witneſs has been pardoned; and af. Gully's oc, 
terwards is called as a witneſs and objected to, on ground of Leack Cro. Caſ. 
his having been convicted, he muſt produce his pardon under 101. 
the great ſeal; for letters ander the King's manual are noet 
ſuteient, being rather evidence of the King's intention to 
pardon than pardon itfelf. =_ Bolt BS Weng ot 


Sd the party who would avail himſelf of the incompetency + alk abs: 
of the witneſs, on accourit of à conviction, ought to have a 
copy of the conviction ready to produce in court. | 


+ 9, „But it ſeems that the affidavit of aperſon fa convicted, 
« may be read in the eaſe of the perſon himſelf where he is a 
Far where the defendant had been convicted of perjury, and Davis & Car- 
in a ſubſequent caſe of a judgment againſt him, it was toys ter s caſe, 
al to fet it aſide on his afidayir, and it Was oppoſfed on the K, 461. 
round that he was convict of perjury ; but pe Hot, Muſt 
he therefore ſuffer all injuſtice,, and have.no way to help him- 
ſelf; and he allowed the affidavit to be read accordingly. 


- 


But it can only be read in defence of a charge, not in fup- Charlefworth's 
port of a complaint, | | | | Cafe, quoted in 


alker v. 
* to how far a particqhs criminis is a good witneſs, it is à Stm. 1 


. 
V4 * 


That a particeps criminiy is a good witneſs in many caſes : as Bull. N. N. 226. 
for the plaintiff in treſpaſs, though he is left out on purpoſe to Per Deuiſon 
make hjm a witneſs ; and a recovery againſt the defendants in Juft pn . 
the action is a good bar as to him. N e "= 


Therefore in an information for bribery at an election, Buſh v. Ralling. 
brought on ſtat. 2 Ges. 2. the perſon bribed, and who had ta- Sayers Rep. 289. 
ken the bribery-oath, was called as a witnefs: he was object. Musiz 
ed to as a particeps criminis, and on the ground that the ten- Co $995 
dency of his evidence was to — 75 himſelf, as the ſtatute N 
kkempts from the penaſty an petfon diſesvering another guilty | 

of the öffende: But it was feld, That = Sur ficept eriminis was 

in many Caſes a good witneſs, even to obtain a reward or pitr- 
don for himſelf; and beſides, that unleſs a p 2 eruninis 
Pas admitted as a witneſs, the ſtatute would be of nd avail, 


1 
N 


| — generally" matters: of: ſeerecy: 2 
I — cited a en, wen Ch. 7 * admitted ac | 


Clerk v. Shee & So het moved money ad. notes of his 
alt. Cow. 197- maſter, which he had laid out with the defendant in illegal in- 
ſurances in the lottery: On an action brought by the maſter, 

he was allowed, on receiving a releaſe, to be a good witneſs, 

| . notes had PT by 


wu 
s Hawk. P. e. In ii | proſecutions, 3 to the opinion of ſome, 
434. r can ohly be a witneſs in two caſes, viz. if 
. de be pardoned, or if he has no promiſe of pardon: 


but others hve polden, that ſuch a promiſe will be no excep- 
tion to his competency, but only to his credit; therefore in 
Saver*s caſe, the court refuſed to let a witneſs cd examined on 
2 voire dire, whether he had fuch a promiſe or not. | 


Of Perſons infamous, on Account of their Re. 
ligious Tenets or Principles. 


Perſons of this deſcription are rejected, on the ground, 
that as it is neceſſary to have pelource to the ſanction of an 
- eath, perſons denying the being or attributes of the Deity, 
muſt — themſelves as not bound by the —_—_ of an 


2 and therefore are not credible. | x 
Bull. x. 7. 7. Such is thecaſe of infidels d diſdlievers, who ar i 
202. admiſſible as witneſſes, 


White's caſe. Therefore where on an indictment for horſe-ſtealing, a 
Lesch Crown witneſs was produced, and being examined, he faid that he 
Cal." 368. had heard that there was a God; and believed that thoſe per- 
ſons who told lies would come to the gallows: But he acknow- 
ledged that he had never learned the Catechiſm, was altoge- 
ther jgnorant of the obligation of an oath, a future ſtate of 
rewards and puniſhments, the exiſtence of 'another world, or 
hat became of wicked people after their death: The court 


rejected him as incompetent. 9 


2. But ĩt is not neceſſary that a te ſhould profeſs the 

Chriftian religion : Jews are daily admitted, fo are perſons of 

, other religions; it is ſufficient / they profeſs a religion _ | 
a 3 ene ee wk 


Cowp. 390. Therefore perſons of different e are to he 5 ac- 
c1Cwording to the ceremonies of the ee * e * 
are ſworn on the Old Teſtament. 


2 Stra. 100% 80 on a complaint made by Jah Faching ainſt Ge- 
; A688 Cone Sabine, as goveriiar of Gibraltar, Aldiraman Ben Nun, 


pre ſent the two a 
Th. juſtices, © N | , 


Py 
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4 Moor, was produced as a witneſs, and worn upon the ., 
without any objection. 


' Soln this caſe a Gentoo was Menn as a witneſs Res Omichopd v. 5 
| to the ceremonies of his religion, and admitted. 5 "7 my _ 


2 Perſons enced cannot by witneſſes; z for being Bull. N. P. 292. 
excluded from the church, they are a to de under the 3 Black. Com. 
influerice'6f no 9 | 27117; 0. 


By ſtat. 3 Fac. x. 5. it is N 4 That Po 706 recu- 
« ſants convi#7, ſhall ſtand to all intents and wank diſabled 
« 28 a perſon lawfully excommunicated :”” upon which it has 
been — that theſe ſhall alſo be excluded as witneſſes: 


but Serjeant Hawkins, P. C vol. 1. fol. 23, 24. contends, 
that is too ſevere a conſtruction of the ſtatute, which ſhould 


- only extend to a diſability | to bring actions. 


4 Of Perſons inadmiſfible 43 Witneſſes, from want 
| of Diſcretion. 


Of this claſs are perſons non campos, idiots, addi" and Bull, N. P. 
Pers whoſe age nn * * e be- 93. 


tween right and wrong. 


With regard to children, FOE ſcems' to be.no time fixed Ibid. 
wherein they are excluded from giving evidence: but it will 
depend in great meaſure on the ſenſe and underſtanding of the 

child, as it ſhall appear on examination in court. + > 


On an indictment for affaulting an infant of five years old, Brazier's caſe. 
with an intent to commit a rape: it was held, That the child 12 * On: | 
might be admitted as an evidence, if ſhe appeared wi have an OT 
notion of the obligation of an oath: and it was 

the judges, that a child of any a capable of di wat Aon 
between good and evil, might be examined upon oath; and _ 
that, r evidence © what ſhe had ſaid * to be re- 5 
ceiy . | 


But, however, this point ER: irt to have been other- 
wiſe ruled by very high authorities. 


The defendant was indicted for a rape on a child of fix years Rex v. Travers. 
old, and Lord Ch. Baron Gilbert refuſed to admit the child as 7 Stra. 700. 
an evidence; ſo he was acquitted. But at the fame aſſizes FT re” aa 
he was indicted for an aſſault, with an intent to commit a Hales P. ©. 

15 and it coming on to be tried at the next affizes, before Not le 
Lord Raymond, the child was produced as a witneſs; and 3 

was attempted to diſtinguiſh the caſes, that this was a miſde. . 
meanor, and the other a felony : but the Ch. Fuft. held, That 
there was no diſtinction between capital and leſſer offences i in | 
this ww for that children of fo early an Lge were never 5 
8 "To 


/ 


\ 


| _imiſhbls ie cafes from th Ou Bn whe ad, 
ſo been ruled. | 1 785 10 Ver |: 4% TT VIP 


182 HO ner Warna 16 * BE IV T 
I. . Every witneſs before he is examined mult be worn, 


Hy 6 But a adm be exam as to his. Nell dos 0 
.« nions; and if found to be an ehe as et ng: 
6c 1 * 7 cla a n 9 bs nle | fol. 
Fab Wo 


Anon. Sitt. after In a cauſe at Weſtminfter ee 
Hil. 7 was produced: after being fworn, he was aſked /* if he be- 


lieved in the holy-go r | 
n — 
them: he was admitted as a witneſs. * VV 


It was formerly the law, that in criminal caſes the wine 
for the priſoner were not ſworn ;. but it is now ordered by 
1 Ann. 9. that they ſhall be ſworn in like manner as the wit- 
neſſes for the crown; and perjury is i in Are e 
oc: if they ſwear falſely. 


1 A > 1 ic. # * 1 ) 


3 Inſt. 79. 2. „ In the caſe of 3 a particular bxckplidh is Mow. 
N ed by ſtatute 7 & 8 V. 3. c. 34. which allows a quaker's 
_ & offirmidtion to be admitted in al} caſes where the oath IS TC» 

« Auiret from others, except in criminal caſes. 1 B 


Upon which ſtatute it has been decided, 


Caſtel v. Bam- In an appeal of tutder a quaker is not admiſſible as a wit- 
bridge & ak. neſs; for it is Ces enn _— OY is pot 
ae the proſecuteor. 


Robins v. Say- On a motion for an 3 or . 5 an 
" ward. 15 award, it wt e moved on £ affirmation of a quaker, 
1 Stra. 441. the court held that they could not grant it; for though in a 

| ſuit between party and party, it was a criminal * 
within the ſtat. 7 & 8 M. 3. 


Rex v. Wych. On a motion for an infermatiog for « a miſ, zneanor, the court 
2 Stra. 872. decided it, it being moved on a quaker's affirmation, 


Rex v. Green. 
x Stra — 80 i quaker cannot exhibit articles of t the  prafe without oath. 


Oliver v. Law- So a rule to anſwer the matters of an affidavit rad on 


Ts 946." qual Ng canndt be ſupported. 


| Rexv-Garditer: On ſhewing cauſe againſt an information for a 3 
2 Burr. 1177. 2 quaker's afñtmation was offered, the court held, That a 
quaker's affirmation could not be read in ſupport of a criminal 

charge, though it might be read in defence of a criminal charge 

in bis c ene where the perſon * the qua- 


ker; 
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quakerz but that where it was in defence of another, where 1 
Mans is not himſelf charged, there i it cangot be read. 


Won of debt, 9 fat. 2 Go. 2. c. 24. for bribery Atchiſon v 
43 econ evidence on the affirmation of a quaker i is good Everett. 

15 2dmilfible; for it is not a criminal e the Com: 382. 
atute. ; 


So on a rule to ſhew cauſe * an appointment of over- | Dawn: Thang 
| ſeers ſhould not be quaſhed, was made abſolute on the affir- 357 32190 
mation of a quaker; for it is not a criminal proſecution, 

though on the crown fide, and entitled i in the king's name. 


2. > — of vearing=<Perfotts of the eſtabliſhed | 
religion ſhould fweat in the uſual form; but different ſects are 
ihoved ivear — — a8 on the Ante 35. 
Old Teſtament; and with theit hats on: 10 rtr on the 
A | 


4 80 ſectaries in England have bers adnited to ſtar 
„ according (6-thein own r0es.” 


lathe, ear 1657, —— a AP APs: of Oxfard, Per Lt. Mar. 

callad on 9 refuſed to kiſs the book; 2 de- —1 Cowp. 
fire bags j6 might be optaed eee and he liked up his * 5100 
right band: the jury prayed the opinion of the caurt if they 2 Sid. 6, | 
bb gg bog eee to him as to a witneſs ſworn in 

he uſual manner; and . . Shan 'told them, he conk- 

the oath as ftrong as that taken by any other witneſs, /. 


There i is a ſect in Scatland who hold it to be idolatry to kiſs Per Ld, Manſ- 
the book at this day; but their form of ſwearing is much more = 
ſolenin. At Carliſu, in the year 1745, on the proſecution, of 
ſome of the rebels, there was no evidence but this ſe, who 


would not kiſs the book; a caſe. was ſent up to for 
advice, if they ſhould be received as witneſſes; * it * 
agreed That: their evidence in that caſe was 5 4. | 


3. As to what queſtſons may be aſked a witneſs, 


It is a general rule, that a witneſs cannot be aſked any 2 Hawk. p. c. 
N the anſwering of which may oblige him to accuſe 283. | 

imſelf of a crime, or ſubject him to 8 or N rte a 
| tte Hill v. Wios, fol. 722. | 


| But where an application was made to the court to | bei the Rex v. E. Ed- 
defendant, who was charged with rand larceny; zone of the wards, 4 Term 
bail was aſked, if be had never flood in the pillory? This queſ- Rep. 44% ö 
tion was objected to, as tending to eriminate him: but the 
court over- ruled the objection, 4 the anſiuer could not ſubject 
bar to any puniſhment. He refuſed to anſwer the TE and 
was ejected. 
But 


930 x | 
FFF 
pany v. ips; "bound ö elf by covenant to anfwer any bill recov. 
* 88. filed againſt him, and not to plead the acts of . ſures 5 

ning bin to penalties and forfeitures in bar of the bill, it was de- 

© © cided, That to a bill filed he muſt anſwer in purſuance of the 

covenant, even though the diſcovery might fubje& him to 
penalties. 5 . 


by 
* 


2 


— 
2 


„ a emmarendrnte 


N refreſb bis memory, it is ſettled, 


« That where a witneſs will ſwear to a fact from recollec- 

„ tion, he may uſe a minute or memorandum to refreſh his 
« memory: But where he will only ſwear to a fact from find- 

“ ing it in a minute or memorandum, in ſuch caſe he ſhall not 
© be allowed to uſe ſuch a memorandum; but the original 


minute muſt be produced.” 


Doe ex dim. In ejectment for ſeveral premiſes at Nendover, in Bucking- 
Church v. hamhire, the queſtion turned on the times when the ſeveral 
5 _  _ holdings expired: To prove theſe times, Aldridge was called 
— * as à witneſs: in giving his teſtimony he produced a minute, 
Tanner v. Tay- in which was written the times when the ſeveral tenantcies 
tor, ante 143. commenced: being examined concerning it, he faid that fome 
I. . years before, he had accompanied Newton the receiver of the 
eſtate, round to the different tenants, and examined them as 
ro their holdings, and minuted down in a book their ſeveral 
88 as to the time when their holdings commenced: 
That ſome of the entries were made in the book by Aldridge 
himſelf, and others by Newton; that the minute from which 
he then gave his evidence was extracted from the book, but 
that the book itſelf was not in court. On his croſs-examina- 
tion, he admitted, That he had no memory of his own as to the 
ſpecific fucti, but that the evidence he was giuing was founded 
altogether on the extrafts he had made from the book : It was held 
clearly, that the witneſs ſhould not have been allowed to give 
his teſtimony under thoſe circumſtances; and Ld, Kenyon cited 

the following calc : EST oe 2h $26 by. 


Mich va. Mr. Noel moved to ſuppreſs depolitions on a certificate from 
177% the commiſſioners, that the witneſs, whoſe depoſitions they 
Lincoln's Ina were, refrefhed her memory during the examination, from 
ora He minutes conſiſting of fix ſheets of paper, of her own hand- 
writing, the ſubſtance of which the declared ſhe bad ſet down 

as the facts occurred to her memory: That five of the fix 

' ſheets were in the form of a depoſition, which-ſhe declared 

had been done for her þy the attorney for the plaintiff, whom 

ſhe had requeſted to digeſt her notes, and reduce them to 

order, and that after that,-ſhe tranſcribed them, and _—_ 


* 


: _ , - =_ 


them where it was neceſſary to make. them conſiſtent with her 
meaning: That the ſix ſheets then produced were entirely her 
own writing, unaſſiſted by any one, and theſe ſhe had frequent 
| recourſe to during her examination. The Lord Chancellor 
| animadverted with ſome ſeverity on the practice of fo allow- 
ing the attorney to draw up the depoſitions a witneſs was te 
uſe, and ſuppreſſed the depoſitions. | af 


In the laſt caſe the Chancellor ſaid, in ſome caſes a man _ 
uſe papers at law; but I have known ſome judges (and 
think I adhered chiefly to that rule myſelf) to let them uſe 

papers only drawn up as the facts happened. | 


2 But 10 this els Mr. 4. Roche was permitted to refreſh his W of 
memory by a copy from his own memorandum, which copy had Kingſton's caſe. 
| been taken by another, but under his own directions. St. Tr. 255. 


5. As to how it is to be given to the jury, —it muſt be 
done in open court. | 3 | 

For where the jury having withdrawn to conſider of their Metcalf v. 
verdict, one of the witneſſes who had before been ſworn for Beau. ; 
the defendant was called before them, and they re-examined Cro. Eliz. 18g. 
him, and then they gave a verdict for the ain: com- 
plaint being made of this to the judge of affiſe, he queſtioned 
them concerning it, which they owned, but that the evidence 
was the ſame in effect as that given before, et non alia ner 

ra, This matter being returned on the paſtea, the court 

| vere of opinion, That the verdict was not good, and ordered 
a venire factas de novo. POM + ie peu, 


And note, That a witneſs after he has been examined in Per Ld. Manc- 
chief, and croſs-examined, cannot regularly be objected to field, 4 Burr. 
for incompetence. Ef od i mu 

But a witneſs excepted to by one party and ſet aſide; may Atwood v. Dent. 
be afterwards called by that party, and examined on his ſide, * Stra. 480. 


2. OF WRITTEN EVIDENCE. 
Written eyidence is either public or private. 


Public is, 1ſt. Records properly ſo called; that > : 
rials of the legiſlature, and of the Fing's courts' of juſtice, 
whict are matters of the higheſt authority : 2d. Public mat- 
ters not records: 3d. Private, as written documents belong- 
ing pe 1 re rom which derive my 
credit from the pr their execution, by the party again! 
whom they are produced, 275 ds | ans. = 


I. oF 
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1. or RECORDS. e I! 5 
Records are of two ſorts: 1. Adds of parliament: 2. the. 
ceedings or records of courts of record. —[n treating of which 
a 1. The nature of each: 2. How they are to be given in 
evidence. P Y | 


1. Of AQs of Parliament. 


1. Acts of parliament are either public or private; and they 
differ in the following reſpe&ts: ee 
Whatever concerns the kingdom in general is a general 
law; but whatever concerns only a particular claſs of men, 
or ſome individuals, is a particular law; the firſt is the object 


— 100g or public acts of parliament; the latter of private 


Boll. N. P. 223. 
r 


wid. 


1. Therefore a law which concerns the King is a general 


law, for he is the head and union of the commonwealth. 


2. So a law that concerns all bords is a general law, becauſe 


— 


it concerns all the property in the kingdom; it being all held 
under lords mediate, or immediate. 


But a law which concerus only the nobility or lard; ſpiritual, 
is only a particular law, becauſe it relates to one ſet of per- 
ſons; as for example, a law making them liable to certain 


proceſs. | iy 
But, perhaps, a law reſpecting the whole body of the peerage 


would be deemed a general law; for as ſuch they are part of 


Ibid. 


Bull. N. P. 223. 


the legiſlature, and what relates to the conſtitution is a general 
hs: CO eee 

3. What relates to all officers in general is a general law, 
becauſe it concerns the univerſal adminiſtration of juſtice, as 
ex. gr. © That no ſheriff or other officer ſhall take a reward 
« for executing his office:“ But if it relates to particular 
officers and not to the adminiſtration of juſtice, it is à parti- 
cular law. . a ; | | SY 


a What ** to all piritual per * is a general law, in- 
aſmuch as the religion 0 . — is of general concern 
to the whole kingdom; as the ſeveral ſtatutes of a1 Hen. 8. 
13 Eliz. 10. and 8 Eliz. 11, concerning the leaſes of eccle- 


ſiaſtical perſons: but the ſtat. 11 E/3z. of Biſhops Leaſes, is ® 


particular law, as it reſpects only one ſet of ſpiritual perſons. 
5. An 


193 
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5. An act chat relates to and comprehends all I" is a Ibid. 
general law, and becauſe it relates to traffic in general, but 
an act en buteders or v s only, 8 

6. If the matter of a hw en ever ſo rr if it nolaths Ibid. 
equally to all, it is a general law: but a law . to yo 
rr W or r is 4 particular: low. . Tce 


57. A private law may 3 a public one, de being re- Saxby v. Kirkus. 
cogniaed in ſuch public one; as the ſtat, 23 Heu. 6. 10. of Sayer, Kep.116. 
ſheriffs bonds, is a private law; but being recognized:in ſtat. 
4, 5 Ann: * which enables ſheriffs to r mes "= it becomes 

2 * one. 
6. 80 2 ow may - be both ener! hd ee! in different Bull. N.P. 224. 
parts, as ar. gr. J Jac. 1. againſt recuſants, in diſabling them 
to preſent, which is general: but the clauſe giving their . | 

nen to che univerſities, is a particular ng {6 


2. Private and N as again differ in the manner the 
courts take notice of them. | | 


1 general act of parliament is woke notice of by: the Bull. N. P. 222. 
"judges and jury, without being ſhewn to them :* but @ parti- 
cular att is not taken notice of unleſs it is: ſhewn for the court 
cannot Jud e of particular laws which do not concern the 
whole ki , Unleſs that law be exhibited to the court: 
+ for they are obliged to judge ſecundum leges & conſuetudinem 
Anglic; and therefore a particular law not being ler Angliæ, 
as not relating to the whole kingdom, they are not ex officis 
obliged to' take notice of it, _—_ like other RENT it is 
5 n before: them. 


2. But a private act of parliament, or any. other pen re- Hob. 272. 
cord, may be brought before the jury, and given in evidence if it 
relates to the iſſues in queſtion, Though it be not pleaded: for Cro. Jac. 112. 
the jury are to find the truth of the fact in queſtion, accord- 
jng to the evidence brought before them. And, if therefore 
e private act do evince the truth of the matter in queſtion, 
it is as proper evidence to the jury as any record or other evi- 
dence Whatever; perhaps the molt proper fort of evidence. 
But, however, much is: not- in-all-caſes admiſſible, for there Bull. N. p. 224. 
are caſes in whieh both public and private ſtatutes 9vght to be 
pleaded, and that is, where they make void any legal ſolemnities : 
and the reaſon why they muſt be pleaded is this: that as ſo- 
lemn contracts are not deemed nullities, but voidabls by the 
parties prejudiced, as quiſquis renunciare poteft jure pre fe intro- 
dueto; perhaps the party might wiſh to waive the benefit of 
| the 


the Gatute; but to conſtrue them nullities would be to lay the 
rule aſide, and the party muſt receive benefit from the law 


whether he would or not; and therefore jt is required that he 


ſhall plead ſuch ſtatute, to ſhew that the party takes the bene 


fit of it. 


Ibid. 
4 Co. 117. 
Hob. 22. 


2 Inſt. 336. 
4 Co. 59. 


ſolemnities are neceſſary 


ner, be matter of law how they are to be defeated. As there- 


fore, where the action is founded on a contract, it muſt be 
ſhewn' to the court; ſo it muſt, in like manner, be ſhewn to 
the court where it is to be defeated. Therefore the ſtat. of 


Eliz. touching uſurious contracts, cannot be given in evi- 


dence, though a general law, but it ought to be pleaded. 80 


a ſine is dec to be void by the te of Weſftminſler, 
2. 1. but is held only to be voidable; fo a recovery by a wife 
with a ſecond huſband is declared to be void, by ſtatute 11 
Hen. 8. but is conſtrued only to be voidable. 15 all theſe 


Caſes therefore the ſtatutes muſt be pleaded. 


Bull. N. P. 225. 


So in an action or information on a penal ſtatute, there | 
is another ſtatute that exempts or diſcharges the defendant 


from the penalty, he muſt plead it, and cannot give it in evi- 
dence on the general iſſue; for the | ie is only a 
denial of the declaration, and the plaintiff has proved the 
defendant guilty when he has proved him within the law upon 
which his declaration is founded: but if the defendant would 
exempt himſelf from the charge, he ſhould not have denied 
the declaration, but have ſhewn the law that diſcharges him. 


Rex v. Pember- Tumen gurre, If this be law? for on a motion to quaſh an 


230. . 


Pex v, Hall. 
1 Term Rep. 
32 


4 . 


indictment on a penal ſtatute, 5 Eliz. for exerciſing the trade 
of a tanner, on the ground that there is another ſtat. 1 Fac. 1. 
22. Which exempts tanners from proſecution in ſeyeral eaſes, 
it was objected that the indictment ſhould ſtate the defendant 
was.not within any of theſe exceptions ; as in convictions in 
the game-laws all exemptions are to be expreſsly negatived: 
But the court held, that excefitions of this fort are to be talen 


advantage of in evidence, en not-guilty; and ſo refuſed to quaſh 


the indictment. 


In this caſe it is ſaid, per Cur. If a ſubſequent ſtatute makes 
an exception to a former one, it is incumbent on the defen- 


dant to ſhew, by way of defence, that he comes within ſuch _ 
MT r 58 


exception. 


3. Another caſe of giving ſtatutes in evidence is, where 


there is a proviſo, 


If 


wa — GU, Wat — 


— ow ou 


vv wv DU... ,m 


„ _ 


it the froviſe is matter fact, it may be given in evidence Bull. N. P. 225. 
under the general iſfue: as if an action of debt is brought db. 14. 
againſt a ſpiritual perſon for taking a farm, and the defendant 
pleads quod non habuit nec tenuit firmam contra formam flatuti, 
the defendant may give in evidence under that iſſue, that it 
was for the maintenance of his houſe, according to the proviſo 
of the ſtatute which allows it. But on an — under 
5 Ed. 6. 14. for ingroffing, the defendant cannot, on the 
general ifſue, give in evidence a licence of three juſtices within 1 
a proviſo of that ſtatute; becaufe, whether there was ſuffici- Rex v. Bryan, 
ent authority or no, is matter of Jaw, and therefore muſt be * * 


pleaded. Hong 


But a ſaving proviſo may be 3 in evidence on the gene- . 
ral iſſue, becauſe, if the party be within the proviſo he is not Jones 320. 


guilt within the body of the act on which the action is found- Codd. oy 68, 


4. The title of a fatute is no part of the law, nor ſhall its Per Ld. Mane 
conciſeneſs control the body of the act; for it does not paſs _ 1 
with the ſame ſolemnity as the ſtatute itſelf: one reading of it - 5. as. 


is often ſufficient. 
3. OF PROCEEDINGS IN COURTS OF RECORD, 


; Proceedings in courts of record, which ate the fecond ſpe- | 
cies of public evidence, are, 1ſt, Fines and Recoveries: 2d. 


Verdicts: 3d. Judgments : 4th. Writs : 5. Affidavits. 
1. Of Fines and Recoveries. 
Theſe are matters of record, and concluſive evidence. 


But, as a præripe does not lie againſt a perfon that is not Green v. 
ſriſed of the freehold, therefore, when you ſhew a recovery Proude. . 
yu muft prove ſeiſin in the tenant to e : however, in an, — 3 | 
ancient recovery ſeiſm will be preſumed; eſpecially where poffeſ- S. C. mn 

has gone agreeable to it ſince; for that fortifies the pre- Bull. N. P. 230. 

ſumption that every thing was. rightly tranſacted: but, in a 
modern recovery, the ſeiſin muſt be proved; becauſe, from 
the receney of the fact, it is eaſily done: and prefumption, 

lch end js not equally fortified by ſubſequent goſſeſfion. 


But though in the caſes of old recoveries, the court will Keen ex dim. 
preſume that there were proper tenants to the præcipe where E=rl-ofi Portis 
no deed appears; yet, where deeds appeared inrolled for that 4 — | 
purpoſe, wherein proper parties had not joined, and-ufes were 2 Stra. 1269. 
declared to be warranted by fuch deeds, the court would not FD 
preſurne that there were any other. Vid. Plen. ch. Ejectment, 


ante fol. 487. | 
„ 3B 2. OF 


_ - EVIDENCE. 


2. Of Verdifts. b 


8 Juſt. 1 As to verdids, it is a general rule that no verdi ſhall 


1 Stra. 63. be given in evidence, but between ſuch as were parties in the 
x Rm. 730. cauſe in which the verdict was given, or privies to them, 


Ibid. - Therefore, 2 verdict on an indid ment cannot be read on an 
action for the ſame cauſe; as an aſſault, ex gr. for the one is at 
the ſuit of the king, the other at the ſuit of the party. 


Jones v. White. However, in this caſe, which was an iſſue out of chancery, 
I Stra. 68. deviſavit vel non, on which it was inſiſted, That the teftator 
| . . was non compos.on the 29th, having ſhot himſelf the 31ſt: the 
court were divided, whether the verdict of the coroner”s inqueſt, 

which found him a lunatic, was admiſſible evidence or not. 


„ However, the above rule ſeems to be correct, and the 
« reaſon for it is, That it is the privilege of the party to croſo- 
« examine the witneſſes; of which, by this means, he would 
e be deprived.” ” 


Sherwin v. Therefore, a verdict on the ſame point, and 3 the 
Clarges, 1900. ſame parties, may be given in evidence, N the lands are 
Bull. N. P. 232. nat the ſame : In that caſe, the parties have had the liberty of 
cCroſs- examination; and nothing can be more oppoſite to na- 
tural juſtice than that a man ſhould be bound by a deciſion, 
which he had not an opportunity of oppoſing and controvert- 
ing. But it can be no objection to the evidence that the lands 
are different ; for the object of diſpute makes no difference as 

to the right. 5 ä 5 


Bull. N. P. ibid. Therefore, in a trial between A. leſſee of B. 2 E. and 
C. leſſee of E. and B. in which the parties have only chang- 
ed places from plaintiff to defendant, either party may give 
the former verdict in evidence, for there each party had the 
benefit of croſs- examination; and the court will take notice, 
that in ejectment the leſſor is the real plaintiff, and the leſſee 
or nominal plaintiff, a fictitious perſon. : 


Lock v. Nor- Another reaſon why verdiQs are only admitted in evidence 
borne. between the ſame parties, is this: That as a ftranger ſhould 

© 3 Mod. 141. not be prejudiced by a verdict in a cauſe to which he was not 
a party, he therefore ſhall not have any benefit from it; for no 

Hard. 472. . Tecord or conviction, or verdid, ſhall be given in evidence, 
Cas. K. B. 319. but ſuch whereof the benefit may be mutual, viz. Such 
Wes, whereof the defendant, as well as the IT ight have 


made uſe; and given it in evidence in caſe\it m de for him: 


, 
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Therefore a verdict on an indictment is not evidence in an | 
: ation for the fame cauſe; for as no perſon can be a witneſs ata 2 : 
in his own cauſe in an action, though he may be on an indict- Carty 

ment, to allow a conviction on an indickment to be evidence, Cas. temp. 
would be to admit the parties own evidence; which ſhould not Hardwick. 311- 
de | 3 | | | | 


e gut a verdi may be given in evidence in caſe of privies, 
« under the following diſtinction ; | 


If there be ſeveral remainders limited by the ſame deed, a Per Glyn. 
verdict for one in remainder ſhall be given in evidence for Hard. 426. 
another in remainder ; but if there be a recovery againſt a te- | 
nant for life, this is no evidence againſt the reverſioner: for | 
the tenant for life is ſeiſed in his own right, and that poſſeſ- y,, 33. 
ſion is properly his own, and he is at liberty to pray in aid the 
reverſioner or not; and the reverſioner cannot poſlibly conteſt 
the matter where no aid is prayed: but, as if he comes in on 
the aid prayer, he may have an attaint, conſequently the ver- 


dict can be evidence againſt him. 


o 


But where it is ſaid that a verdict may be given in evidence Bull. N. P. 232. 
between the ſame parties, it is to be underſtood with this re- | 
ſtriction: That it 7s of a matter which was in iſſue in the former Hob. 53. 
cauſe; for otherwiſe it will not be allowed in evidence, be- 

cauſe if ſuch verdict be falſe there is no redreſs, nor is the jury 
liable to an attaint. | E 8 


* 


tions: 


But to the rule now laid down, are the following excep- 


I. In the caſe of tolls and cuſtoms.” For the cuſtom or city of London 
toll is the le loci: and facts tending to prove that, may be v Clerke 
given in evidence by any perſon, as well thoſe who have been Czrth. 18. 
parties to ſuch ſuit or to ſuch verdicts as have found and deter- 
mined them: and in ſuch caſe it is not material whether ſuch 
rerdict be recent or ancient. ok : 


2. „Whether parcel or not of a manor, old inquiſitions are 
* admiſſible evidence,” NEE 3 


In this caſe a commiſſion under the great ſeal of the exche- Tooket v. D of 
quer, Paſch. 33 Eliz. Rot. 290, in Scac. directed to five com- Oy 46 
miſſioners, who were to enquire by the verdict of a jury, if 
the prior of St. Swithin of IW inton, was ſeiſed of lands, called 1 
Waoderofts, as parcel of the manor of Hinton Daubery; and 
whether King Hen. 8. Edw. 6, &c. were ſeiſed of it, &c. 
on which was a return by verdi&; “That the prior was ſeiſed 
of it as parcel of that manor,” &c. This was admitted as 
good, but not concluſive evidence of the fads contained in it; 

; | though 
7 
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though: tire defemiants in this cauſe were nv parties ite in- 


„„ ‚ 
Jones v. White, So in this caſe it was agreed by the court, that an in; uiſitio 
1. Stra. 68. paſt mortem was goad evidence. | 

« And it is evidence, though there has been a miſ-trial of 


cc the inquiſition.“ | | 
Leighton v. For where on a trial at bar, the defendant made tit! under 
Leighton. an old intail; and among other things offered in evidence an 


Stra. 308. enquifitio poſt mortem, 25 H. 8. whereby it was'found that the 
deceaſed tenant was ſeiſed in fee, and upon a traverſe it went 

down into Salop, where it was found that the tenant was 

only ſeiſed in tail, on which judgment and an -amoveas mu- 

nus iſſued; it was objected that this was a miſ- trial; for that 

the lands lay in Vales, and that the trial here was in $hrop- 

Hire, it being before ſtat. 27 Hen. 8. 26. which united Eng- 

land to Wales, and ſo was coram non judice : But the court or- 

dered it to be read, ſaying it was not void, but voidable 


3. * A third caſe is that of commoners.” 


Per Buller Juſt. If an iſſue has been tried in an action by a commo 
Term Rep. à right of common, upan & cuſtom. extending over the whole 
> a. verdict on that iſſue would be evidence in another acti 

another commoner, 1 ſame right of comm 


aliter where the common is c 


med as belonging to a parti- 
cular eſtate. | | 
4. In caſes of pedigree principally, in which hearſay and 


« reputation are evidence, there a verdict, though not between 


« the lame parties, is evidence.” 


Bull. N. P. As in ſuch cafe a ſpecial verilici betrvcen other purties ſtating a 
233. pedigree, would be evidence to prove a deſeent; ſor in ſuch 
caſe, what any of the family have been heard to ſay, general 
reputation in the family, entries in family- books, monum 
inſcriptions, recitals in deeds, are allowed. 


Nea! ex dim. However, in this caſe, awhere. a: ſpecial verdict of- 
Duke of Athol fered in evidence of a pedigree, Wrigii Fuft. as for ad- 
3 mitting it, but the reſt of the court refuſed it: But it is 
an ,, ſaid by ft. Buller, that Jul. Hiright's opinion is mow ge- 
ene as the law. 3 25 BL, 
ght 


Per Holt. G. 5. A verdict with the evidence, given in an action, h 
Hall. 14 W. z. by a carrier, for goods delivered to him to be carsied, ſhall 

Bull. N. P. be given in euidence, in action by the owner. gollz, 
828 inſt the carrier: For it is ſtrong prot; that he had de 
e ndit the eee denier Wee e 
it is the beſt evidence; for it amounts to a conieſſian in a 


. Of 


court of record. 


3 Of Judgments, 
- Judgments come nearly under. the ſame: rule 2 verdicts; 
for regularly, no judgment is admiſſible evidence, but againſt 
parties ar privies. | Oo 


Hut there ane: ſome exaeptions: . 


As on an information, in nature of a quo warrants againſt * v. Hepden. 
ths defendant as bailiff of Scarborgugh:; he made title as elected 2 Stra. 119. 
unden the bailiffſhip of Batty and Armſtrong; and upon iſſuo 
joined whether they, were: bailiffs on not? a record: of judg- 
mant of ot againſt them was read in evidence Ona mo- 
tion for a new trial, it was held to. have been: properly. ad- 
mitted. Oo . | 
I. Of Writs. 
Wirts are to be given in evidence differently where they 


are only inducement, and where they are the giſt of tlie 


Where a writ is only inducement to the action, the taking Bull. N. P. 

out the writ may be proved without any copy of it; becauſe, 2. 
—— it might not be returned; and then it is no record: 

but where the writ is the gift of the action, there mult be 

produced a eopy from the record; for it does not become tlie 

giſt of the action till it is returned; and it is neceſlary to 

dave the beſb evidenee the nature of the thing is capable of. 

Hal ante, ch. Treſpaſs. | > | : 


6. Of Affdavits. 


1. “ ſſidavits muſt be regularly entitled, in order to make 
them evidence.“ . | 


Therefore, where affidavits were produced without any Per Ld. Kenyon 
title of the cauſe, the court would not allow them to be read; 2 T. Rep-\644. 
— ugh the eounſel on the other fide were willing to waive the 


$0 if they are miſentitled, as in miſtaking the chriſtian Nix v. Jowatt. 
name of any of the parties. } . 

175 8 8 M38. 

But where the application is to make a ſubmiſſion to an arbi- Bevan v. Bevan, 
tration a rule-of dur under the: ſtatute, where there has been gf. m Rep. 
no action, the affidavits upon which one of the parties applies | 
for an attachment for non-performance of the award, need 
not be-entitted. in any gauſo;, for there is then no adtion; but 
the affidavits in anſwer to the application muſt be entitled. _ 
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Rex v. Jones. 
I Stra. 704. 


Rex v. Lewis. 
2 Stra. 704 


| ſufficient that there was ſuch cauſe in the courts below, 


Rex v. Sheriff 
of Middleſex. 
3 Term Rep. 
Wor 

ood v. 
Webb. 
3 Term Rep. 
253. 


| affidavits were intitled Rex v. Lewis; and objected 


So on a rule for an information being moved, the 
were intitled in no cauſe; but the affidavits ſhewing 
were intitled, Rex v. Jones, and held to be right; for t | the | 
rule granted there was no cauſe in court, + 


> | 4 


So on moving for a certiines to an inferior court, | the 


there was no ſuch cauſe then in court: but the court held it 


Till an attachment iſſues, the 8 muſt be on e 
civil fide, after it iſſues on the crown ſide: ſo that in movin 
for an attachment the motion and affidavits are to be entitled 

« of the cauſe; after the attachment, they are to be nn 


« the King 0: the perſon to be tia 


2. Now by rule of court in Eaſter * 31 Geo. 3 it is 
ordered, © That where any affidavit is taken by any commiſ- 
« ſioner from any illiterate perſon, the commiſſioner taking it 
cc ſhall certify or ſtate in the juraf that the affidavit was read 
<« in his preſence to the party making the ſame; and that ſuch 
<« party ſeemed perfectly to underſtand 3 it; and alſo wrote his 
or her ſignature in the preſence of ſuch commiſſioner,” 


3. „ And affidavits made in the courſe of any cauſe uſed 


. « and filed are good evidence, and admiſſible at the trial of 


« the cauſe without further proof; as if taken before a com» 


. milhager, that he was a commiſſioner,” ex. gr. 


As in this caſe, which was treſpaſs for falſe impriſonment 
of the plaintiff; an affidavit made by the defendant, ſhewing. 


. Cauſe againſt a rule for diſcharging the plaintiff out of 6 
was admitted without further procl. 


And proof of ſuch a cauſe depending, and that ſuch affida- 
vit was ſworn by the party, would perhaps -be ſufficient proof 
even on an indl ment for Pegury! but the « copy of it would 
not. | 


a 4. Affidavits filed in one cauſe, may be read as evidence i i 
e and to affect perſons, not 8 9 88 to the . 1 


the attorney, officers, &c. 


5. Voluntary affidavits are coldencs TW the party. 2 | 


hd 1 under * __ of Anſwer in Chancery, how far evidence. 


. now MATTERS oF RECORD ARE TO B * oryEN IN 
7 EVIDENCE, 


1. As to the general rules of ging them ineridene 


Ll * each in particular. 
1. Ho] 


EVIDENCE. _=_ 


I. How Records in general are to be given in 
e Evidence. e e 9s 1B 


1. © Records are evidences of the higheſt nature, and are Co. Lit. 117. 
« concluſive evidence of the matter in queſtion: no averment 
.« js permitted againſt them; therefore, whenever a queſtion 
or cauſe of action ariſes on a record, the party cannot 
« deny or aver againſt the record, but only deny that there 
« js ſuch a record; that is, by the plea of nul tiel record. 


„% Whenever therefore this plea is pleaded, it ſhall only be 
| « tried by the record ei and every matter which can be 
« tried by the record ſhall be fo tried; nor can the party 
e bring it ad aliud examen. | ” 1 | 


As where in aſſumpſit the defendant pleaded in abatement, porter v. 1 


4 That he was an attorney of the court, and ſo privileged;” x Stra. 78. 


the defendant replied that he was not an attorney, and con- 
cluded to the country. Oa demurrer it was held, That he 
ſhould have concluded to the record, as the names of all at- 
turnies of the court are kept on a roll, which was a record of the 
court, and by which it ſhould have been tried, if the party 


. was an attorney of the court or not. 


So if a man Po IH the having done a thing 5 a juſtice . A . 
peace, the queſtion whether a juſtice of peace or not ? muſt 9 ue 
be proved by the record of the commiſſion of the peace. Pl 9. 


fact connected 0 


« But where the iſſue is on a matter of 


« with a record, that ſhall be tried by a jury.” 


As if the queſtion was, whether the defendant did appear? Poe v. 
that muſt be tried by the record, becauſe the appearance Marſhall. "of 
ought to be entered on record: but if the queſtion be if Cro. Eliz. 131. | 
the defendant did appear on à day certain, that ſhall be tried 
| by a jury; for it is not neceſſary to enter the day of the ap- 
pearance on the record. . | 55 


If the queſtion be whether F. S. were ſheriff of the county Abbot of Str 
of Kent? it ſhall be tried by the record: becauſe every /beriff Marcella's 
1s appointed by . patent, whech ary aiways worded, 4 | _ 8 
But if the queſtion was, Whether J. P. were under-eriſf Bro. tris 
to J. S.? that thall be tried by a jury: for the appointment of Pl. 113. 
an under-ſheriff is never recordede. 


| Tf the ſheriff after having returned cepi pe lead bin. | : 
an action of eſcape that the party, never was in cuſtody, the ohne . | 4 
1 whether the party ever was in the ſheriff's cuſto- Pl. 3. | 
dy? may be tried by the record of the return. ES 
„ 9 8 e But 
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| Ibid. P18. But if the ſheriff had returned uus off inventur; and a 
| action deen bought for the eſcape, whether the party were 
arreſted or not, ſhall be tried by a jury. gh 


u the Queſtion de whether = deed be inrolled; it is to be 
| 8 tried by a record of the inrollment: dut a queſtion as to the 
; Time of the inrullment ſhall be tried by = jury; for ſuch is not 

re 


Rexy, Ff the queſtion be, Whether a perfon has a richt to a 
EKnollys. e by writ? it ſhall be tried by a record of the writ: 
Id. Raym. 14. age. Ae a perſon have a right to a peerage by deſcent, it 
| ſhall de tried by à jury; for it never can appear by the record 
that the perſon claiming the peerage was deſcended from him 
who was firſt created a peer. - 1 


„ - . Revords thay ufd be given in evidence by exeniplifica- 
| apts oY tion or by a copy: and in what caſes the record itſelf, or an 
| Abbot of Strata womplification, or when a copy is evidence, the diſtinction 
Marcella's caſe. is this: where vr record is the ground of the action it makes 


9 Co. 30. part of the pleudings, and appears in the allegations : in fuch 
Bos, ab. T2. de it is tried en rhe Mu. of nal tie! record; and it fhall he 
| tried by the record, as à record is evidence of itfef, | 


Pl. 40. 


——_ -- But where the record is only inducement, in which caſe it is 
Bigge v. not traverſable (for nothing is traverſable that does not make 
Wharton. An end of the matter; and it cannot make an end of the mat- 

Palm. 524 ter if fact be joined with it) in ſuch cafe therefore the iſſue 
| muſt be on the fact, and be tried by the jury; a copy of the 

record may be given in- evidence to fupport the Hart; for 

whenever a record is offered to a jury, a copy is evidence. 


Co. Litt. 143. 80 that the difference of the two cafes is this: in the 
bp. former the iſſue goes to the court; for nul tel record is an 
5 iſſue in which the record itfcIf is the only proof, and that the 
Tourt themſelves inquire into: for no averment will be ad- 
witted againſt a record; but where the iſſue is on other mat- 
ter and the record is only inducement, as the caſe of an 
eſcape, ex. gr, the writ is inducement and the eſcape mat- 
ver of Act; in which cafe it is only neceſſary to ſhew that 
there wars d writ, as being an averment in the declaration 
neceſſary to be proved ; and ſo a copy is proof of that. 


| Whitmore, So Where che ation was debt on a bail-bond by the allignee 
Nocte. „ of the ſhenifh, the phaintiff, afledged a] ns, called a bull of 
Sayer 299 i Adduſex, ſued out ago the defendant in the original 
. ation: the defendant alledged that no ſuch 3 


| the plaintiff replied timt there d, us apprars by the 7 | 


2 5 ; * 
= 


- 
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„ 2047, und prayed that they might be inſpected: oon 
22 the queſtion was, — conclafion was good? 

and per Gur, The iſſuing of a writ from another court, as 

of an original from the coutt of chancery, is never a. record 

of this court, until the return of it is filed; but the iſſuing 

| of a writ from this court, although no return thereto is filed 

| ts always 4 matter of record of this court, becauſe there a- 


pears on the roll an award of the writ. . 


Whenever therefore the trial is by the record; that is, on gro. Fail. Rec, 
the iſſue of uu tial record, a day is given to bring in the re- plac. a. | 
cord; if the record pleaded is a record of another and inferior _— 3˙ 
court, the party pleading it muſt fue out a certiorari to the pow 
officer of that court who returns it; and he can only have 2 Burr. 1024. 
it by certiaruri, not by an arder on the officer to produce it; laid. IT. 
but if the record pleaded be of 1 there the 

pleading it fue a certioruri out of chancery; into 
bien court — 3 it is ſent by mittimus from 
the chancery into the court where it is pleaded, © 


If the record is of the court where it is pleaded, or of a id. 
ſuperior court, if it be not brought in on the day given, it is 
2 failure of record; but if it was a record of an inferior 
court, if it is brought in on the day, it is not a failure of 
record; but the party muſt ſue out an alias or pluries certiara- 
ni; for in this caſe he is guilty of no neglect, as he is in 

the two former. e ” | WO 
When the record is brought in it is good evidence, r 
« otherwiſe under the following diſtinctions - | 
| 1. „If the record be ſet out imperfectly or partially, it is Bro. Peil Res | 

« ſufficient if enough appears to prove the matter in diſpute.” Pl. 4 
As N a man pleads a recovery fared of ane acre, and the Ibid. 
record brought in is a recovery of two acres, this is good, and 
not a failure of record; as if two were recovered one cer- 


ity is, 5 . 

So if a man declares on a recognizance b * g. and the wid. 
record is of a recognizance of J. S. and 7. M. jointly and 
leverally, it is good for J. & is liable for the whale. 


2. 4 $o a variance in a part not material is not fatal.” 


As if there be pleaded a record of an outlawry of the Bro. Fail. Rec. 
img tt the ſuit N S. and en bringing in the record Pl. 2. 
it is an out/axwry-et the ſuit of Fe NM it is not a failare of re- 
cord for the material queſtion is, Is there any outhawry 

againſt the plaintiſf: ; 1 Io 5 1925 
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| Coacmany, 80 à variance as. fe. a continuance is no failure of record; 
Halley. for the continuance is not a material part of the record. 


Hob, 179. | ins 
38. But a variance in a material part is fatal.” 
Raſtall v. As where the plaintiff declared in debt on 4 Judgment 


Stratton. Trinity Term 1787, and on nul tiel record pleaded, the record 
H. Black. Rep. vas brought into court, and appeared to be the record of a 


48. judgment - ſw rf Term, 1 this was e 
. failure of record. 
. 6 do where the declaration Aated a adi recovered, at 


the ſuit of one, and it appeared to be at the ſuit of 1100 per- 
. it was adjudged to be a failure of record. 


n i e of one day of a term be pleaded, Fe 
- Hob. 209. cord of another day be brought in, this is not a variance; for 
Gs MD. the whole term is but one day in nl PRE ana | 


— Aliiter where the day is material. 


Bro. Fail. Re- 80 if a man pleads the outlawry of the plaintiff by the 
cord, pl. 11. name of FJ. S. Lath, and the Nec brought in, be of 
4 S. Gent. this is a failure of record. 


Deed}. if the record of the outlawry broug ke i in, vary from 
that pleaded in the il of the return of the exigent, i it is fatal; | 
for the day is material. 


And wherever there is a failure of record, the party _ 
ing it bas judgment againſt him. 


e, But it is to be obſerved, that the 8 which are of 
Mansfield. themſelves concluſive evidence, are records of the courts of 
 Dougl. 6. record in England oniy; for though an action lies on the judg- 
ment of a foreign court, the record of that court is not 
concluſive evidence, but the ——_ is debe or aflumphir, and 


_— go to the country. 
Walker v. Therefore where the ation was on a judgment of 2 . 
Witter. courts in Jamaica, and the declaration on jd with a prout 
Dougl. i. .. patet 1 tf recordum, it was held to be wrong and was _ 

| | plea of nul tiel record a mere nullity. Loh 
Ibid. And this doctrine is general as to all courts in Bugland 


8 Lite. 117. not of record, as ex. 1. the great ſeſſions of Wales, which is 
a not à court of record; fo of the county- court, hundred- 
6 court, and court- baron. i 


Bull. N. P. 3. Another reaſon why copies of records ſhould be 
226. good evidence, is, that being things of a public nature, to 
which every one has a right to have recourſe, they cannot 
be transferred from place to place to ſerve a particular pur- 
poſe; therefore copies, if properly authenticated, i good 

| evidence; 


" 


EVIDENCE. ms 


:Jence; but a copy of a copy is not evidence; for the beſt 
3 the 3 of — will admit muſt always be 
given, and the further any thing is removed'from the original 
truth, the weaker the evidence muſt be; beſides, there is a 
chaſm in the proof, becauſe it cannot appear that the firſt copy 
was a true one. | | 1 ; | 


5 Theſe copies therefore are twofold: iN, Under ſeal: and 
 2dly, Not under ſeal, | 31 ; 


iſt. Of Copies under Seal. 


1. Copies under ſeal are called exemplifications, and are of Bull. N.P. 226. 
better credit than any ſworn copy; for the courts of juſtice, 7 v. Duke 
by putting their ſeal to them, atteſt their authenticity, as — — 
done under their authority, by perſons more capable to exa- * 
mine, and more critical and exact than another perſon is or 


beer 1 
Exemplifications are twofold : under the broad ſeal, and 
under the ſeal of the court. | | : 

1. Exemplifications under the broad or great ſeal, are of Bull. N. F. 226, 
themſelves records of the greateſt validity, and to which the 10 Co. 93. 
jury ought to give credit under the penalty of an attaint. 


| Theſe records ſo exemplified under the great ſeal, are either Ibid. 


records of the courts of Chancery, or have iſſued from it, or 


are ſent for into the court of Chancery by certiorari, which is 
the center of all the courts, and from thence the ſubject re- 


ecives a copy under the atteſtation of the great ſeal. 


But upon exemplifications under the great ſeal, it is to be 
T_T”: 2 25 e e ee 


1. That nothing but records exerpplified under the great Bull. N. P. 227. 
ſeal, may be Sine in e e there preſerved Ke 
by the proper officer of the court, they are ſuppoſed to be 
free from all razure and corruption, and fair and unblotted, 
ſo that there can be no danger from the exemplification; but 
deeds exemplified under the broad ſeal cannot be given in evi- 
dence; for they being in the cuſtody of the party, and not of 
the law, are ſubje& to razures and interlineations, and there- 
fore ought to be produced themſelves, as the beſt evidence of 
the contraqt. 40 e Le 
n 


2. When the record is exemplified, the wbelr ought to be 
exemplified, for the conſtruftion muſt be on the whole taken 


ww * ** 


0 : EVIDENCE. 
together: heavever;, this rule muſt be ten with forme rw, 
friction. Ser after;. abour giving fworn copies in evidence 


; 3. In ſome eaſes an exemplification of a raccrt is n 
complete evidence of all matters comined in it.” | 175 


Koll. Ab. 678. As if letters patent be given in evidence, in which it is 
. Bull N. P. 226. qarited © That a certain office was: before gramzd to J. ö. 
| and that J. S. ſurrendered it to the King, who acc the 
ſame, and granted.it to F. D.” this is not enough to avoid 
the title of J. S. but the record of the ſurrender muſt be ſhewn, 
or a true copy of it; for the recital of ſuch ſurrender is not 
the beſt evidence that the nature of the thing will admit, and 
| it would be of dangerous conſequence, if by ſuch ſort of ſug- 
+ Roll. Ab. 68x. geltion a man's. title might be avoided; but if letters pateut 
were given in evidence whereby, in conſideration of the ſur- 
render of former letters. patent, the King, grants a particular 
eſtate to the party, this would be ſufficient proof of the ſur- 
render; for the taking of an eſtate by the ſecond letters pa- 
tent, is itſelf. a ſurrender of the firſt; the ſecond letters patent 
are the beſt preof of the taking ſuch eſtate, and than the fur- 
render is by operation and conſtruction. of law. | 


Earl of Mow So if the queſtion turns on the furrender of a former grant, 
tague v. Ld. which is denied by the defendant, and to prove. the. former 
p 1 grant, he takes advantage of the recital in the latter (as in 
15 caſe firſt put above) he ſhall be bound by the recital of the 
ſurrender; for he muſt take the whole together; but if he 
only relies on the former patent which he produces, it will 

put the plaintiff on prouing the ſurrender. Fon hte? 


Cragg v. 80 if letters patent recite a former grant to another, and 
| Norfolk. | rant of the office to commence from the determination there- 


2 Lev. 108 W 
* of, the chiming under the fecond muſt produce a 
of the Fa,” that the court may ſee that it is * 
there can be no other proof of the determination of the grant 
than the grant itſelf, th perhaps in ſuch caſe if. the recital 
were that it was determined, the recital wauld be taken 
together. OO 


Bull. N. P. 227. _ 2. The ſecond fort of exemplifications are thoſe under the 

| of the caurt where the record is kept, and ſuch. ars of 

n theſe can only be of 
records of that court, under ſeal they are exemplified. 


Whitehead And the exemplifications of fines and w—_— _ the 
caſe, cit... - town-ſeal; where the records were conſumed, has been admit- 


S , * 


So has the-exenaplification-of a recovery in a court vf an- Greenv.Proude. 
cient demeſne being old, and the records loſt. „ 


B tat. 27 Elix. 9. the exemplification of 2 recovery in Olive + Gwla. | 
2 or a caunty palatine, is of the ſame validity as the —— 118. 


original records. : 
a. Of Copies of Records not under Seal. 

= Thaſe copies are of two ſoris: 1. Sworn copies: 2. Ofice- 

Ot each of theſe, and how given in evidence. 


1. Of Sworn Copies. 


Sworn copies are the copies of records which the witneſs 
who produces them fwears he examined with the original; as 
the copy of a judgment from Ireland, ex. gr. or from one 
court in e/tmunfer-Hall to another. 85 


1. But the copies fo admitted muſt be copies of records Bull. N. P. 238: 
brought into court in parchment, and not of a judgment (ex. 
gr.) in paper ſigned by a maſter, though upon ſuch judgment 
you may take out execution; for it does not become a per- 
manent matter till it be delivered into court, and is there 
fixed as a roll of the court; for until it become fo fixed, it is 
transferable, as not being a roll of the court; of which only 
the law allows copies, as they ought not to be transferred 
from place to p r hora 33 
But a copy may be given in evidence where the record is Green v Proude. 
%% without ſmearing it a true copy; for the record is in the 1 Mod. 16. 
cuſtody of the law, and therefore if loft, there ought to be . 286. . 
no injury to the parties right; and conſequently the copy 
onght to be admitted without ſwearing to any examination f 
it, ſince there is nothing with which it can be compared; but 
in ſuch eaſe the inſtrument ſhould be according to the rule 
required by the civil. law, wetuffate temporis aus judiciaria cog- 
nitione roborata. „ 5 
As in ejeſtment for a rectory, to which a recuſant had pre- 1 Salk. 28. 
burat, it was allowed to be proved by the eſtreats into he 
exchequer. s 8 | " bs RT OTE 
80 2 of a deoree of eee 1 ** | 
given in evidence without proving it a true copy, hecauſe the . em. 257. 
80 has a recovery of. lands in ancient demeſne, where the Mi.. 
-figinal is loſt; but poſſeſſion has gone according to the re- 
covery. | , | 
| 2. As 


1 EVIDENCE. 
| 1 2. As to how ſuch a copy is to be given in evidence. 


3 Inſt. 173. If a ſworn copy is given in evidence, it nl be a copy of 
be whole record; for the precedent or ſubſequent words may 
vary the ſenſe and import of the thing produced. | 


Per Ld. Hard» As in the caſe of inquiſitions po mortem, and ſuch private 
4 2 Canc. offices in which you cannot read the return without alſe read- 
ugh . d . : 
Smithſon's caſe, ing the commiſſion ; but in caſes of more general concern and no- 
Bull. N. P. 228. foricty, as the miniſters return to the commiſſion in Henry the 
8:h's time, to inquire into the value of livings, it would be 
of ill conſequence to oblige the parties to take copies of the 
whole record, as the commiſſion is a thing of ſuch general 
| Notoriety, that it requires no proof. 5 | 


2. Of Office-Copies. 


Bull. N. P. 229. As to theſe a difference is to be obſerved between office. 
copies given out by a perſon intruſted by the court for that 
purpor; and a copy given by an officer of the court not in- 
truſted for that purpoſe; the firſt are evidence of themſelves 
without proof; the Jatter is not evidence without proving it 
actually examined; for every credit is to be given to a party 
appointed by law to a particular truſt as far as it extends, but 
not to others who are not ſo intruſted. 9 750 


Bull. N. P. 229. N Therefore the chiregraph of a fine is evidence of ſuch fine, 
| becauſe the chirographer is appointed to give out copies of the 
agreement of the parties which are lodged of record. | 


Chettle v. But where the fine is to be proved with proclamations (as it 
Found. muſt be to bar a ſtranger) the indorſement of the proclamations 
mo 2 by the chirographer on the back of the chirograph, is not evi- 
Alle.» cate fence; for though the chirographer is authorized by the com- 
| " mon law to make out e of the fines to the parties, ur 
Cla 1. be is not appointed by the ſtatutes to copy the proclamations; 

7". ate therefore his indorſement is — TY rf Og SI 


Bull. N. P 229. Therefore it is not enough to give in evidence a copy of 
- VN ag wi the judgment though examined by the clerk of the treaſury*, 
further, on becauſe it is no part of his office; for he is only inttuſted fo 
being figned by keep the records for the benefit of all men's peruſal, net to make 
As awed | , 7 k , "= 1 5 13 FM 
| in ſuch caſea . So deeds inrolled by the proper officer are evidence : 
ſworn _ aliter where made out by Aer Ke hot ſo intruſted,— 
it Vid. poſt. ft? 3 


* 5 : 4 
Bull. N P * 4 pn "$74 7 ; is Ex 1 
- 4 a . . | - 
- F204 p pe YT ' j 
* : 5 . 0 f $723 * * $4 3 Foy TY * 2 S ., 
* * 


Bo of depoſitions.” Vid. poſt Hot | = 
So a rule of court produced under the hand of the proper 14 Raven J 


officer is good evidence, without proving it a true copy; for 74. 
it is an original. | 23 | 5 


And nate, That when the copy is evidence, the court will Per Pratt, C. J. 
never order the original to be produced, unleſs there is a ſug- Stra. 307. 
_ geſtion of a razure or a new entry. - 1 


Therefore where the plaintiff moved that he might have a Brocas v. Mayor 
copy of the poll, and that Sir J. Wurd, who had preſided as uf Aldermen 
mayor, might produce the original at the trial; the court re- 1 gra. 307. 
fuſed to make Lb order, as there was no foundation for it, | 


and the copy was evidence. 


But where a rule was moved for on a juſtice of peace to Rex v. Smith. 
produce an examination taken before him at a trial, it was ! Stra. 126. 
granted, as it was neceſſary to prove the band-writing of the 
party, in order to make it evidence. e e 1. e 


2. HOW EACH MATTER OF RECORD MAY BE GIVEN IN 
1 AVIDEN ZS. ä 


1. Of general acis of parliament, the printed ſtatute- book Bull. N. P. aas. 
is evidence; not that the printed ſtatutes are perfect and au- 5 
thentic copies of the records themſelves; but every perſon is 6 
ſuppoſed to know the law, and therefore the printed ſtatutes 

are evidence, becauſe they are hints of what is ſuppoſed to be 

lodged in every man's mind already. "$1 | 


But of private act of parliament, the printed ſtatute-book Ibid. 
is not evidence, though reduced into the ſame volume with | 
the general ſtatutes; but the party ought to have a copy compared 

with the parliament- roll; for they cannot be ſuppoſed to be 
lodged in the minds of the people. e WL IHR: 


However, a private act of parliament in print that concerns Per Hole, C. J. 

a whole county, as the act of Bedford Levels, for rebuilding 77. Caſ. R. B. temp. 

_ verton, Sc. may be given in evidence, without comparing it Gul. 2160 
with-the . and theſe things are rather admitted, becauſe Skins 


| they gain ſome authority from being printed by the King's M. 7 C. 2. C. 3. 


printer; and beſides, from the notoriety of the ſubject of Bull. N. P. 226. 
them, they are ſuppoſed not to be wholly unknown: and for 
this reaſon printed copies of other things of as public a nature, 
have been admitted in evidence, without being compared with 


* 
. > Kul 
i So 
” © 


* 


'Dupay's v. So the printed * to 
be read, without being compared with the _— record in 


Caſ. K. 6. 
5.0, op. PP ® 0m 1 cg tn ng con- 


| Rex v. Jefferies. In this caſe Keble and Raflal's 3 differed; — 9 they 
| 155% 446- who-wers for adhering 10 Kahb, proved that thiy had examined 


Eno — this to be 


ſufficient, and Keble was 


4. As to fines, recoveries, judgments, writs, and affida- 
vits, the law as to thaſe, 6 thſe, when the original ad when xcopy 


1 
S As to verdits, it has been derided, - 


. That if a verdi is offered W it ought to be 


1 proved by the record, and nat given in evidence by witneſſes; | 
” that is, by the recard itſelf, ws ha Eg e | 


$45 Bo I: - 
2 Roll. Ab.680. But if the j jury are agreed and diſcharged without vin 
pl. 5. Ne be alawed ta he « vi 


evidence, that the jury were agreed, in the ado ona 
perſon, 


Bull. N. P. 243. eee eee vor d che 
: plaineiff was pooſuited, thy he given in evidense on enecher | 
ien brought by the ſams party. 
Cotton v. 2. The bare producing af the fette Is n evidence of the 


_ dan. verdict, without ſhowing a copy of the final judgment; for 
comm. i: night have happened that the { 
— 222 


Wr ä 
— on an iſſue direfted out of chancory, becauſe in ſuch. caſe it is 
| not uſual to enter up any judgment; and the decree in the 


nu. wy — —_ proof menen | 


ſtands in foree. 


Per he ee ee thet 
| re e in order in introdyce 1. 


ane at wi (ware: at the l. 


33 ry 
Sitt. London rn — avs 


Mich. 14 C. 2. 2 trial, ſo as to introduce the words ſpoken e 


Coram Lord 

Raymond. jury is ihgned. 
Rex v. Minns. - | | | 

Sitt. Weſt. Tr. b | 2. oF 
32G. 3. 8. C. 1 15 
ruled, p | 


/ 


. | 


— bien neben 
— that there was 


EVIDENCE. 


2. OF PUBLIC EVIDENCE, NOT RECORDS, | 


Theſe come under the general definition, that they muſt be 
ſuch as are evidence of themſelves, and do nat expect illuſ- 
tration from any other thing: ſuch are court-rolls and pro- 
ceedings in Chancery : Of theſe too, copies may be given in 
evidence, inaſmuch as there is a plain coherent proof; for 
there is proof on aath of a matter which, if produced, would 
carry its own light with it, and by conſequence would need 


no proof. | | * 


Theſe form the principal heads following: iſt, Proceed- 
ings in chancery: 2. In the eccleſiaſtical, and other inferior 
courts: 3. Other public matters in the nature of records. 


1. OF THE PROCEEDINGS IN CHANCERY, 


Proceedings in chancery are not records, for the judgment Bull. N. P. 235. 
is there ſecundum æquum & bonum, and not ſecundum leges _ | 
Auglie ; ſo that they are not the precedents of juſtice, as not 

being memorials of the laws of England, which bind the 
chancellor in his determinatians. - | TY 


Under this head, I ſhall conſider, 1ſt, The bill; 2dly, The 
anſwer: 3dly, The depoſitions : and Achly, The deere. 


1, Of the Bill in Chancery, and how far it is 
3 Evidence. 1 | 


1. The bill in chancery is evidence againſt the complaiae 1 Sid. 232. 
ant; for the allegations of every man's bill ſhall be ſuppoſed 4 ſaid _ 
true, and as an admiſſion of the fact; for it ſhall not be pre- ;, otherwifF. 
ſumed that it was preferred by the counſel or ſolicitor with- Buller N. Þ. 
out the parties privity, or that they mingled into it any facts 235. infra. 
which were not trũe: but in order to make it evidence, chere | 

muſt be proceedings on it; for if there were none, it ſhould- 

rather be ſuppoſed to be filed by a ſtranger to bar the party of 


As if a patron ſue the parſon on a bond, and the parſon-Bull. N.P. ibid. 
prefer his bill in chancery to be relieved, ſtating it to be a 
ſimoniacal eontract; the bill and proceedings on it may be 
given in evidence on an ejectment to make void the 8 


. 


„But where the bill is a mere bill of diſcovery, it fhould 
* ſeem that that would not be evidence.” 


V 


* ' 


* 


1 Sid. 418. 


752 ; EVIDENCE. 


Lord Ferrers v. Therefore, on an iſſue directed out of chancery, to try the 


/ validity of a deed, where one J. N. was produced by the de- 
alte . to prove that he = it by the direction go: Lord 
Ferrers in 1720, and to contradict his evidence, the plaintiffs 

produced a bill of chancery, filed in 1719 hy the defendant, 

whith mentioned the deed; the court would not ſuffer it t6 be 

read, though an anſwer had been put in; for it was no more 

than the ſurmiſes of counſel for the better diſcovery of the 

title: but in all caſes where the matter is lated by the bill aca 


Bull. N. P. 236. fa&?, on which the plaintiff founds his prayer for relief, it 


will be admitted in evidence, and will amount to proof of a 


confeſſion. - 
2. Of the Anſwer in Chancery, and how far it is 
e Evidence. . 
1. If the bill be evidence againſt the complainant, much 
more is the anſwer againſt the defendant, becautc it is given 
- In onoath. | | | 
2 Vent. 50. But an infant's anſwer by his guardian ſhall never be admit- 


Eggleſtonv. ted as evidence againſt him on a triat at law; for the law has 


. 239. that tenderneſs for the affairs of infants, that it will not ſuffer 

ſſſiffer them to be prejudiced by the guardian's oath: ſo the 
anſwer of a truftee can in no cauſe be admitted as evidence 
againſt his gui que truſt, 202i WEL 


J 


Ford v. Grey. So though an anſwer is evidence againſt the party himſelf, 


it is none againſt his alienee. 


2. But in giving an anſwer in evidence, if it is read as the 
confeſſion of a partyy if muſt be taken altogether, and not that 
part only be read which makes againſt the party whoſe anſiver it 
is; for the anſwer is read as the ſenſe of the party himſelf; and 
Earl of Bath v. if you take it in this manner, you muſt take it entire and 


| Batherſea. unbroken: therefore, if 2 exceptions taken, a ſecond anſiuer 


5 Mod. 10. ber been put in, the defendant may inſiſt to have that read to 


explain what he ſwore in the firſt anſwer. | 


c But though the whole of an anſwer muſt be read when 
& it is produced as evidence, yet it does not of courſe make 
s that part evidence for the party who made it, which is in 
« his own favour; for he ſhall be called on to prove the alle- 
“ gations which he ſo makes in many inſtances.” 
Per Cowper, As where a bill was filed by creditors againſt an executor 
Ch. 1 to have an account of the tellacor's perſonal eſtate, the exe- 
Hill. Vac. 1707- alitor ſet forth by his anſwer, that he had received from the 


Bull, N. T. 237: teſtator 1 100l. which- had been left in his hands; that on 


$5 ſettling 


GGG 


bad an annuity out of the land in queſtion : Serjeant Maynard 


| © evidence by producing it firſt.” 


J. Valumtary affidavits are of the ſame nature nearly as an- Bull. N. P. 238, 
perſon who has made them; but there is this difference: | 


1 
* 
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ſettling accounts with the teſtator, he gave the teſtator a bond 
for 1000l. and that the 1o0l. remaining was given to him for 
his trouble in the teſtator's buſineſs, and there was no other 
evidence reſpecting this 100l.; it was inſiſted for the executor, 
that the anſwer muſt be taken together, and that it ſhould be 
allowed to diſcharge him, ſince there was the ſame rule in 
equity as at law; but it was anſwered and reſolved, that when - 
an anſwer was put in iſſue, whatever was confeſſed and admitted 
need not be proved; but that it behoved the defendant to make out 
by proofs whatever was ified on by him by way of avoidance; 
but that was under this diſtinction, that where the defendant 
admitted a fact, and inſſſted on a diſtinct fact by way of avoid- 
ance, that he ought to prave that matter of defence; for per- 
haps he admitted the fact out of apprehenſion that it might 
be proved, and therefore ſuch admittance ought not to profit 
him, ſo far as to paſs for truth, whatever he ſays in avoidance; 
but if it had been one fact (as if the defendant had ſaid tha 
teſtator had given him 100l.) it ought to have been allowed, 
unleſs diſproved by the plaintiff, becauſe nothing of the fact 
charged is admitted, and the plaintiff may diſprove the fact 
if he can. | _ 


« But where an anſwer is produced in evidence on 4 colla- _ 
© teral matter, not as direct proof of the iſſue, it may be 
partially read in evidence.“ Mg | 


As where 2 witneſs was produced reſpecting the title to Sparrin v Drax. 
certain lands, and t 2 him incompetent, an anſwer in 2 * | 
chancery was produced, in which the witneſs ſwore that he Ball. N. P. 238. 
inſiſted upon having the whole anſwer read through; but the 
court refuſed it, as it was only produced to prove the witneſs 


incompetent, not to prove the iſſue. 


3. 4 $9 an anſwer is no evidence for the party in a court of Bull. N. P. 238. 
« law, unleſs ſo ordered by the court of chancery in the caſe of an NES 
« ifſue directed out of it, or unleſs the other party have made it 


As where in an iſſue out of chancery, to try the terms of Bourn v Sir 
an agreement which was witneſſed by one witneſs : he being Thomas Whit- 
dead before the trial, the plaintiff was under the neceſſity of more, at Salop, _ 
producing a bill and anſwer in the cauſe, in order to make the Bull, N. p. 238. 
witneſs's depoſitions evidence; by that means he made the defennn 
dant's anſwer evidence; which was accordingly read for him. 


ſwers in chancery, and may be given in evidence againſt the 


PR, 9 ide? That 


% 
N 


Bull. N. P. 238. That an anfiver which is the defence to a charge in a court 
of Juſtice, where the defence is on-oath, ſhall be preſumed to 
be fworn, as it is proved by ſhewing the bill and anſwer. 


Smith v. But a voluntary affidavit which is no part of any cauſe 4 | 
Denker. pending in court (as an affidavit that there were no incum- 


3 Mod. 36. brances, ex. gr.) muſt be proved to be | ; for proving it 
fined by the party, the proof goes no further than to ſupport 
it as a letter or note; and as /uch it may be given in evidence 


Bull. N. P. ibid. Another difference is, that the copy eee may be 

given in evidence, but the copy of a voluntary affidavit can- 

not; and the reaſon is, that the anſwer is an allegation in a 

court of juſtice, and being a matter of public credit, the 

copy of it may be given in evidence; but a voluntary affida- 

vit has no relation to a court of juſtice, is a private matter, 

and not of public credit; and the afkdavit muſt therefore be 

produced itfelf as the beſt evidence; beſides, it muſt be 

proved to be ſworn, which it cannot be unleſs it is produced. 


Chambers v. Therefore where in an action for malicious proſecution, the 
Robinſon. intiff offered in evidence to encreaſe the damages, an of- 
1 * '- fice-capy of an affidavit made by the defendant in chancery, 

39 of his being worth 2500]. Lord Raymond would not let it be 
read; and the plaintiff was obliged to ſend for the original into 


— 


4 But in e ee a c an anſiuer is not evidences 
« as in the caſe of an WM for perjury on it, though in 
« afl civil caſes it is.” | | | | 
Bull. N. . 239 · For on an indictment for perjury, though a copy may be 
offered to, and ſufficient to — grand jury to find the 
dill, yet on the trial the original muſt be produced, and poſitive 
proof given that the defendant was ſworn to it. | 8: 


Anon, But proof that a perſon calling himſelf J. S. was ſworn, 
3 Mod. 116. and that he ſigned the anſwer, and proof by another witneſs 
| of the Htand-writing, would be ſufficient. EL 


Rex v. John So on an indictment 228 an objection was taken 
===: „That there was no proof o oc Makers fp 
9 1109. who fevere it, nor even proof that a perſon at a fore it 
Lord id ruled at the trial, That proof of the defen- 

dant's hand- writing, and proof that the maſter's hand- writing 

+. _  - fubſcribed to the jurat was his, as being ſworn before him, 


Tp "OO i 1 


EVIDENCE, 1 
And in the laſt caſe, Ld. Manfeld mentioned that the POET 
reaſon of the order of the court of chancery © That all de- 5 
{endants ſhould ſign their anſwers,” was with a view to the 


more eaſy diſcovery of perjuries in anſwers: and as to the 
wearing, that it was ſufficient proof of the actual ſwearing 


by the perſon charged, to produce the jurat atteſted by the proper 


officer, at laaſt ſufficient to put the defendant upon proving 1 


that he was perfonated. — 


But no return of commiſſioners (or of a males] in chancery) Bull. N. r. . 
of the parties ſwearing will be ſutkcient, without ous proof 


of the 8 of . 


3. Of Depoſnions, and how far hon are Evidence. 


1. The courſe of proceedings at law being only by viua ddl. 326. 
voce teſtimony, depoſitions are only admiffible where the witneſs Fry v. Wood. 
who mede — is dend, or cannot be procured; for till then 1 Atk. 445. 
they are not the beſt evidence the nature of the thing is ca- 


pable of. 


« Therefore, in order to make depoſitions evidence af law, 
« it is neceffary to ſhew _— the witnels was —_ or could 


« not be procured.” 


As where on the trial of an iſſue out of the court of ex- Benſon v. Olive. 
chequer, the depoſitions of a witneſs, taken fifty years before, 2 Stra. 920. 
were offered in evidence, but without any evidence offered that 
he was dead, the party relying on the preſumption from length 
of time, which would entitle à deed of that date to be read: 
but the Chief Baron refuſed to admit it, though he added, thar 
bad proper n been made and enguiry dh the witneſs, that 
he would have admitted the evidence after en ag 1 5 


time. 


2. Depoſitions may be read in evidence 3 the witneſs Bull, N. p. 259. 


3 be found; for then he is in ine 


ſame circumſtances as to the party who is to uſe him, as if he 


was dead. 


3. Where it is proved that a cavkbels 1 was 1 and Ibid. 


fel ſick by the way, his depofitions are evidence; for then it 


is the beſt evidence that n * what the kn 
requires, 


4. « Though a * was ee i 


tions were made, if when called upon to give his evidence 


“he is intereſted, he en neither de hears, nor ä 


1 ions admilibie.” 


For 
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. Baker v. Lord For where in an iſſue out of Chancery, one of the witneſſes 
Fairfax. after his depoſitions taken became intereſted, and confeſſing it 


era. 0 d ee Meru ab rejected; upon which it was moved to 


read his depoſitions as if he were dead; but the court re- 
fuſed. | | 5 

Tilley's caſe. So where depoſitions had been taken in perpetuam rei me- 
x Salk. 286. moriam, and the witneſs who made them afterwards became 
| heir to the lands, and he was now a party to the ſuit in eject. 
ment, it was held clearly, That theſe depoſitions were inad- 
miſiible evidence; for the intent of taking the depoſition is 
_ to perpetuate the teſtimony of the witneſs in caſe of his 

"i = 


Ruſhworthv. F. A depoſition cannot be given in evidence againſt any 
Counteſs of perſon who was not a party to the ſuit, as it is a matter of 
ay rep juſtice that the party ſhould have the privilege of croſs-exa- 
mh ER mining him: Therefore depoſitions in Chancery ſhall never be 
given in eyidence on an indictment or information, for in 

theſe the King is a party, which he was not to the civil 


ſuit. 


Ibid. Neither can theſe depoſitions be read for a firanger againſt 
@ party to the ſuit; for as they could not be given in evidence 
againſt ſuch flranger, neither ſhall they be given in evidence 


for him. 
| LE ſtranger to the ſuit againſt a purchaſer under the 
party. He 77 


Stanley v. Begg, f As in the caſe of a bill filed by ſeveral commoners, for their 
Hard. 22. common which is decreed. N | 6 


But to this rule there are ſome exceptions. 
Bull. N. P. 239. I. In the cafe of cuſtoms and tolls. 


Bull. N. P. 240. 2. In all caſes where hearſay and reputation are evidence, 
| depoſitions in any cauſe are evidence: for what a witneſs who 
is dead has ſworn in a court of juſtice, is of more credit than 
what another perſon ſwears he has heard him ſay. 


Sparrin «Dail 3- So where a witneſs in a cauſe ſwears to any fact, what | 
Mic. 27, Caf. a. that witneſs has ſworn in depoſitions in another cauſe, ſhall be 
Per Ld. Kenyon. 


Term Rep. 4. 8o in chancery it is the uſual practice to read depoſitions 


* 


290. 
* 


| Cban Caf 53. taken in one cauſe as evidence in another, ſaving all juſt ex- 
22 ceptions—as that they are between other parties. FO 
Nowel's caſe. « | I 


5 1 Keb. 146. | | 6. To 


EVIDENCE: © 1 


6. To make depoſitions evidence, they ſhould regularly Be _ v. 
remain. 


taken upon bill aud anſwer, which are proved to haye been file 4 Mod. 146. 


, 1 


And it ſhall be ſufficient proof that they were fo, by tes Mod. 211, 
ſix clerk's book, mentioning them in the inrollment of the 55 
decree, though then loſt. | | 8 8 | 


This is where the depoſitions are not of a very ancient Hob. 112, 
date, for furmerly they did not inroll the bill A Ae and Bull. N. P. 
therefore ancient depoſitions may be given in evidence, without 240. | 
proof of the bill and anſwer ;. ſo depoſitions taken by the com- 
mand of Q. Eliz. upon petition, without bill or anſwer, were 

on ſolemn hearing in chancery allowed to be read, _ 


But though proof of the bill and anſwer is neceſſary, in 
order to make the depoſitjons evidence, yet this is to be taken 
with ſome reſtriction, 1 „ 


4 For if a bill is filed, if the defendant Hands out to a con Howard v. 

e tempt, depoſitions taken are evidence, for then it is the party's Tremain, 
« own fault that he did not croſs- examine the witneſſes: but 6 SEP» 
« depoſitions taken before anſwer put in, are not admitted to 333. . 
« be read, unleſs the defendant appears to be in contempt; © 
for if there does not appear to be a cauſe depending, the 


« depoſitions are conſidered as mere voluntary affidavits.” 


Therefore, where a bill was filed by the deviſee,. to perpe- Howard v. 

tuate the teſtimony of witneſſes; the defendant, the heir at Tremaine. 
law, ſtood in contempt, and would not anſwer, and thereupon * end 
the plaintiff had a commiſſion, and examined the witneſſes to g. C. 880 
the matter of his bill, de bene eſſẽ; the defendant joined in the | 
commiſſion, and croſs-examined ſome of the witneſſes : before, 
however, he put in his anſwer, ſome of the witneſſes died. 
Theſe depoſitions were held to be good evidence, as other. 
wiſe the deviſee might loſe the benefit of their teſtimony, as 
the heir would not anſwer the bill nor call the deviſe in queſ- 
tion, till after the witneſſes were dead. 8 | 


But if the "depoſitions of witneſſes are taken de bene zfſe, — v. 
before the coming in of the defendant's anſwer, the defendant Brown & alt, 
not being in contempt, ſuch depoſitions are not evidence, be- d.3 18. 
cauſe the oppoſite party had not the benefit of croſs-examina- 

tion; and the rule of the common law is ſtrict, that no evi- 
| dence ſhall be admitted, but what is or might have been un- 
der the examination of both parties: hut perhaps in chancery, 
on ſpecial motion, it might be ordered to be read. 


% 


| « In\ 


* 


In all other caſes it ſeems that proof muſt be given of 
« the bill and anſwer; that is, proof that a cauſe was regu- 
tc Jarly before the court of Chancery, upon which the depoſi- 
: & tions were taken.“ | | — 


Backhouſe v. For if a cauſe be diſmiſſed for irregularity of the complaint, 
Middleton. the depoſitions made in it can never be read, for there was no 
x Ch. Cai. 126. cauſe regularly before the court but where tlie bill is diſmiſſed, 


Smith v. Veale. 18 ' 
. becauſe the matter is not proper for equity to decree on; yet 
| = Lon, * depoſitions on the facts in the cauſe may be read afterwards in 
Per Holt. a new cauſe between the parties. OE | | 
Me 4. Of the Decree, and how far it is Evidence. 
„ 2 Mod. 231. A decree in Chancery, or the exchequer, may be given in 
| "proce e evidence between the ſame parties, or any claiming under 
Caſtle. them; for their judgments muſt be of authority in thoſe cafes 


1 Keb. 21. here the law gives them juriſdiction; and it would be abſurd 
| not to ſuffer what is done by virtue of that juriſdiQtion to be 


> +; 80 a deeretal order in paper with proof of the bill and an- 
ſwer, or if they are recited in the order, is good evidence. 


2. OF THE PROCEEDINGS IN "THE ECCLESIASTICAL 
4 AND ,OTHER INFERIOR COURTS. 5 


1 How far they are evidence: 2d, How they are given 
in evidence. , eee | 


I * With reſpect to theſe matters, it is in general to be ob- 
| t ſerved, That wherever any court, eceleſiaſtical or civil, 
Bull. N. P. “ poflefſes a competent juriſdiction, the decree, ſentence, or 
244. & judgment of that court is concluſive evidence of that mat- 
| | « ter whenever-it ariſes collaterally in queſtion in any other 
« court of juſtice in the kingdom.” an 


Clowsy, Therefore, where the action was for maliciouſly procuring 
Bathurſt. the plaintiff*s wife to exhibit articles of the peace againſt him, 
2 Stra. 960. and for living with her in adultery, the plaintiff proved the 
| marriage by a parſon and a woman; to encounter which the 
defendant ed a ſentence of the conſiſtory court of L- 
Fon, in à cauſe of jactitation of marriage, brought by the ſup- 
poſed wife againſt the plaintiff, wherein ſhe was decreed free 
from all contract, and perpetual ſilence impoſed on. the plain- 
tiff. This was ruled by Lord Hardwicke, Ch. Fuft, to be 
coneluſive evidence; and the plaintiff was nonſui i 


So 


EVIDENCE: 


ered in evidence a ſentence of the ſpiritual court in a cauſe 
of contract, againſt which the judge had pronounced fentenee, 
and declared Mrs. Villa Real free from all contract. The 
judge ruled this to be concluſive evidence againſt the plaintiff, 
who was therefore non-ſuited. Es: 


* 


5 759 
80 where the action was on a contract of marriage, and the Da Coſta v. Vila 
| defendant pleaded non aſſumpſit- On the trial, the defendant 1 . 


If 


" And it wh affervidudoioded in this wefo; Gas tum enden produce. 


| was fo conclufive, that the judge would not admit evidence 
of fraud, of colluſion in obtaining it. e 


concluſive. | 


2. 4 But in order to make the ſentence of ſuch court con- 
« cluſive evidence, the gueftion muſt have come directly before 


« them, and not collaterally; nor ſhall the ſentence be allow- 


« ed to prove another matter collaterally.” 


— 


Phillips, M. rr 
-. Geo. 2. Ibid. in 


So in an action of trover for govds, judgment of condem- Ekins v. Smith. | 
nation in the court of exchequer in an information would be ne es Raym. 
| SEEN „ 330 


Therefore, if in an information againſt A. B. iſſue is taken Bull. N. P. 244- : 


on the fact, whether on ſuch a year T. S. was mayor, and it is 
found that he was not; if another information is filed againſt 

D. ind that the fame iſſue joined, the finding and judgment 
in the laſt caſe is not evidence in this. ä | 


4 


Bo where in trover for goods, upon evidence, the plaintiff Blackham'scaſe, 


having proved his poſſeſſion, and the taking of them by the de- 
fendant, the defendant ſhewed that the goods belonged to one 
Jane Blackham, to whom he had adminiſtered: The plaintiff 
then proved, that ſome days previous to her death, that fhe had 
been married to him; it was then inſiſted for the defendant, 


I Salk. 290. 


that the ſpiritual court had determined the right to be in the de- 


fendant, for they could not have granted adminiſtration to him 


but upon ſuppoſing that there was no marriage, and that this 


ſentence being on a matter within their juriſdiction, was con- 


cluſive : But per Holt, Their ſentence is concluſive where it 


has been directly decided, fuch cannot be contradicted by evi- 
dence; but it is otherwiſe vhere a collateral matter is to be in- 
ferred fromthe ſentence ; ſuch may be examined on evidence. 


So where in dower the defendant pleaded ne ungues acc 5 


Robins v. 


in loyal matrimonie; the plaintiff replied, that Sir William Crutchley. 
Walſey had exhibited a libel in the eccleſiaſtical. court, charg- * * i 33.4. 


ing her with having committed adultery with Jahn Robins, and 


praying a divorce; that to that libel ſhe pleaded that ſhe was. 


the wife of * Robins, and not of Sir M. Wolfey; that before the 
cauſe was heard Robins died, but that afterwards the cauſe was 


heard, and the court decreed, That ſhe had been lawfully 


married 
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8. P. Ducheſs married to Robins This was on demurrer held to be a bad 
| pot ye re = plea, for the ſentence might be by colluſion; it was a deter- 
an indictment mination to bind the right of land, to which the defendants 
for polygamy. nor their eee not been parties; beſides, the only 
Leach Cr. Cal. mode of trying the validity of à marriage is by the biſhop's 

14s. certificate. 1 ee se 


cc In this caſe it is obſervable, that the point to be aſcertain. 
« ed, was the marriage of the plaintiff with John Robins, 
« that that was not the direct queſtion before the fpiritual 
* court, which was on the adultery; therefore, the queſtion 
« was only collaterally decided, and therefore could not be 
& concluſive : but it is there ſaid; That if it had come direct- 
ly in queſtion on the biſhop's certificate, that that would be 
« concluſive.” | 4 175 


Croſs v. Salter. 3. But the ſentence of the eccleſiaſtical court, in order to 
. 3 Term Rep. be deciſive, muſt be poſitive aſcertaining the right; For 
639- where in caſe for diſturbing the plaintiff in a pew, it appeared 
| that upon a libel in the conſiſtorial court, the court had adjudg- 

ed the right to be in the plaintiff; but that on an appeal to 

the arches, that court had reverſed the former ſentence : it was 

held, That this was not concluſive evidence for the defendant, 

Bull. N. P. 245. Therefore in dower, if the defendant plead ne unques accou- 
8 ple, &c. and the biſhop certifies on this iſſue that the parties 
are married, and ſuch certificate be inrolled, and judgment gi- 
ven for the demandant thereon: In the like action againſt ano- 
ther tenant, the defendant will be concluded from pleading in the 
like plea; for the matter having been ex directo determined be- 
tween the parties, ſo that it can never be again controverted 
by them, the record is concluſive evidence of ſuch fat? againſt all 


the world. 
Saloucciv. 4. And courts take the ſame notice of the adj udications of 
Johnſon, ante ( foreign courts in matters of which they have conuſance, 
145. ce and hold the ſentences of ſuch courts concluſive evidence; 


« nor will the courts here examine into the grounds of their 
« deciſion, if the matter appears to be within their juriſdic- 
4 tion.“ | 


2 Show. 232, As in an action on a policy of inſurance, with a warranty 
Barzillay v. that the ſhip was Swediſh, a ſentence of the French court of Ad- 
Lewis. miralty, condemning the ſhip as Engliſh property, was hel 

ante 145-5. P. he concluſive evidence. dt 


Burton v. F. But in order to make the proceedings in the inferior 
N oa g <,courts concluſive evidence, ſuch courts ſhould have complete 
tra. 107% 4e juriſdiction of the whole matter which is the object of the 


“ cauſe.” 
| « There- 


* 


1 


EVIDENCE. as 


4 Therefc re, if the ſuit is in the eccleſiaſtical court, if it 
« js n ixed with any matter of temporal cognizance, there the 
« ſentence is not concluſive evidence.“ e 


Therefore, if a man deviſe /ands, the probate of the will in 1 Roll. Ab. 63. 
the ſpiritual court cannot be given in evidence; for all the pro- Bull. N. P. aas. 
ceedings there as far as relate to land are coram non judice : For | 

having no authority to authenticate any ſuch deviſe, a copy of 
' a will under their ſeals is no evidence of a true copy. £9 


But the probate of the will of ee nate is good evidence, 
becauſe they have the cuſtody of all wills that concern per- 
ſonal eſtate, and they are the records of that court, and there- 
fore a copy of them under the ſea] of the court muſt be good 
evidence; and this is ſtill the more reaſonable, becauſe it is 
the uſe of the court to preſerve the original will, and only 
give back to the party copies of it under the ſeal of the 
court. 1 8 by 


But to this are the following exceptions : 


1. * Where the party who wants to uſe the will of lands in 
“ evidence cannot procure it, in ſuch caſe the ledger- book is 
evidence.“ El 21 BREE | 


As where in an av for a rent-charge the avowant could Anon. 
not produce the will — which he — as it belonged to = * ” 1 
the deviſee of the land, who was the plaintiff in the action: in 
ſuch caſe jt was held admiſſible evidence, and ſufficient to 
charge the plaintiff to produce the ordinary's regiſter of the 

will, and to prove former payments. n 


Led quere, If according to modern practice the plaintiff 
ſhould not have had notice to produce it? i 


2. « Where a will of lands is wanting to prove a collateral 
« matter, as a deſcent, ex. gr. in ſuch caſe the ledger-book 
of the ordinary is evidence.” | | 


As if it was neceſſary to prove the relation of father and Dike v. Polhill. 
ſon, in ſuch caſe the ledger-book would be evidence: for the Ld. Raym. 744. 
ledger-book is not merely a copy, but is a roll of the court; 7 
and though the law does not allow theſe rolls to prove a deviſe pettit v. Petiit 
of lands, yet when the will is only to prove a relation, inſuch 17. 
caſe the rolls of the ſpiritual court that has authority to inroll Bull. N. P. 246. 
all wills, are ſufficient proof of ſuch teſtament. 5 3 


But a cpy of the ledger-boek is not evident. Bull. N.P. 246. 
6. On this head it is further to be obſerved, _ 22 


( That : 1 


= le v. 
oy Tl 


| — of the ſecond marriage was d 
qui 


That where any inferior or other court has Complete 
<« juriſdiction, and that their ſentence, decree, or judgment 


« is final, ſuch decree, — or judgmont ſhall be conclu- 
« frve and final in any other court of concurrent juriſdiction.“ 


_ Therefore, where the /defendant having killed u. una in 
Spain, was there proſecuted, tried, and acquitted, and after- 
wards was indicted here, it was held, That he might plead 


that acquittal in Spain in bar; becauſe the final determina- 


tion of a court of competent juriſdiction, is concluſive to all 


. courts of concurrent jutifdiction. _ | 


So, as before-mentioned, in caſes of Dower, upon which 
the biſhop has once certified marriage, that ſhall in ever 
other caſe be concluſive, becauſe that is the proper jurif. 
diction by which it is tried. _ 

« But this rule is confined to caſes of concurrent juriſ- 
« diction only.“ | | 


For though a conviction in a court of criminal Juriſdiction 


is concluſive evidence of the fact in a court of civil juriſ- 
diction, yet an acquettal is ns prof of the contrary; as if the 


father was convicted on an indictment for having two wives; 
this would be concluſive evidence in neg. where the 
iſputed: But an ac- 

would not prevent the party from giving evidence 

of the former marriage ſo as to bar the iſſue of the ſecond, 
for an acquittal aſcertains no fact as a conviction does; nor 


would a conviction be concluſive fo as to bar the party in a 


eee ee eee ee eee 
riage comes in queſtion: however, it would be evidence be- 


fore the biſhop on the iſſue of ne unques dcconple; for though 


the fact of the marriage be not coneluſive evidence of the le- 


£ gality of it, yet it is prima facie Fl proof of it. 


. 4 record of the feſone in which his admiſſion was en- 
tered, is good evidence to prove that a public officer had 


not taken the oaths by which he forfeited his office. 


2. As to how theſe Matters are to be given in 
i; Evidence. N 


1. We have obſerved before in what caſes · Me original wil 
muſt be produced, and in what caſes the probate. 5 


As it often happened chat the will concerned both perſonal 


and real eſtate, in which caſe the eccleſiaſtical court had a 


right to the cuſtody, on account of the perſonalty, before 
the year 1718 the method was to deliver out a will of lands, 


my 
”m— 8 
— | 
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to be proved at trials on ſecurity being given; but after that 
the regiſters refuſing to deliver it, but attending with it them- 
ſelves, and making exorbitant charges for their attendance, 
the court in this caſe ordered it to be delivered out on ſecu- 
rity, However, the preſent practice is for an officer of the 
commons to attend, with it. Se 


2. The eccleſiaſtical court never grants an exemplification Hempton v. 

of letters of adminiſtration, but only a certificate that admi- Croſs. | 
niſtration was granted; therefore where a leſſee pleads an fed. 5 Ge. a. 
aſſignmeut of a term from an adminiſtrator, ſuch certificate is Bull. N. P. 
good evidence: ſo would the book of the eccleſiaſtical court, 246. 
wherein was entered the order for granting adminiſtration: Garrett v. 
ſo would the copy of the probate of the will be evidence that Lyſter. 
S. S. was executor; but a copy of the will would not be * Leu. 25. 
evidence of it. | | Smartle v. 

| . i Be. Williams. 2 

3. Though in a ſuit relating to the perſonal eſtate, the OD G. 
probate of the will under the ſeal of the eccleſiaſtical court Nell v. Wells. 
is ſufficient evidence, yet the adverſe party may give in evi- x Sid 330. 
dence that the probate 1s forged, becauſe ſuch evidence ſup- Raym. 4305. 
poſes that the ſpiritual court has given no ſuch judgment, 
and ſo there is no reaſon that the ſpiritual court ſhould be con- 
cluded by it: but it cannot be given in evidence that the i 
was forged, becauſe the eccleſiaſtical court have decided, by 
granting the probate. ES Fel 


So the adverſe party may prove that the teſtator left dona ibid. 
notabilia, againſt the probate by an inferior court; for in that 
caſe the inferior court had no juriſdiction, as the adminiſtra- 
tion ſhould be a prerogative one. | ES” 


So if letters of adminiſtration are ſhewn under ſeal, you ,,.. 
may give in evidence that they were revoked ; for this is in 

affirmance of the proceedings in the ſpiritual court, and does 

not controvert the propriety of their deciſion. ORs NO 


So neither can it be given in evidence that the teſtator was bid. 
non compos, for that the ſpiritual court have power to decide, 
and have decided by granting probate, and that is concluſive. 


3- OF OTHER PUBLIC: MATTERS IN THE NATURE OF 
Oey 36 7234 Abel RECORDS. | : 


* 


public rolls by which the inheritance of every tenant is pre- 
ſeryed; and they are the rolls of the manor- court, which 
was anciently a court of juſtice, relating to all property 
within the mano. „ og 


95 80 


I, The rolls of a court- baron are evidence, for they are the Bull N. p. 247. 


EVIDENCE. | 


Doe ex dim So when the queſtion was reſpecting the mode of FI 
8 Ve, of certain copyhold lands, a ciſſbmaury was produced in cui: 
x mach Rep. dence by the fteward of the manor, as the cuſtomary of the mas 


466. nor : He had received it from his predeceſſor in 1748, and he 


had received it from his; it was of great antiquity, and hand- 
ed down along with the rolls of the manor, but it was not 
ſigned by any perſon to evidence its origin or authenticity: 
the court held nevertheleſs, That under the circumſtances 
under which it had ſo been tranſmitted, joined to its antiqui- 
ty, that it was good evidence. | 


8 And a copy of a court-roll under the ſteward's hand, is 
Cutler & alt. good evidence to prove the copyholder's eſtate. 155 
1 — 522 | OY : 
Comb. f — 5 So an N copy of the court- roll | is good evidence, 
Comb. 337. worn to be a true one. | 
12 Mod. 24. 9 . S 
Ball N P. 247. 2. Ihe regifter of chriftenings, marriages, and burials is 
Salk 221. 985 good evidence; or 4 copy of it: And it is ſaid that proof 
viva voce of its contents, without a copy, has been held 

good evidence: but 7 ft. Buller doubts it, as it certainly is not 


the beſt evidence that the nature of the thing is capable of. 


And it ſeems that books of that public nature ſhall be 
4 concluſive evidence of the matters of which they are pro- 
<« per regiſters.” | hap 5 


May v. May, For where on queſtion concerning the plaintiff's legitima- 
2 Stra. 1073. cy, he produced the general regiſtry of the pariſh wherein he 
Trial at Bar was regiſtered, as the ſon of his father and mother, in the 
8 — — e ſame way that lawful children are entered. This regiſtry, the 
Juſt. | * clerk ſaid, was made from a day-book, from which the en- 
; tries were made in this regiſter once in every three months; 
and the entries were made in the day-book immediately after 
the chriſtening, or next morning. To encounter this, he 
was aſked by the defendant if any-notice was taken of baſ- 
tards? he ſaid, their method was to add B. B. baſe-born. 

The defendant then offered the day-book from whence the 

| other entry was poſted, in which B. B. was inſerted; and 
they inſiſted that this was the original entry, This was op- 
poſed : the opinion of the court was taken; Juſt. Page was 
for admitting it, but the two other judges were againſt it; 
| ſaying, the other was the only regiſter, and there could not 
be two regiſters in one pariſh; ſo it was rejected. _ 85 


. Corporation-books are good evidence where they are pub- 
| eg neiy E as ſuch, and tes made by the font 16d met 
or if that officer be dead, or ſick, or refuſes to attend, entries 
made by other perſons may be good; but theſe matters muſt 
appear; and when the book is produced it muſt be eſtabliſhed, 


But 


rin © 705 


But where in a caſe of quo warranto, a book was pro- Rex v. 
duced which appeared to bè only minutes of ſome corporate 8 
acts ten years before, all written by the proſecutor's clerk, uubo 
was no officer of the corporation; this was oppoſed, on the 
ground that it never 'was kept among or eſteemed one of the 
corporation-books, in which the entries were all made by the 
town-clerk; and there being ſome ſuſpicion reſpecting the 

book, the judge, before he would admit it, required an ac- 

count by whom it had been 9 for the ten years? and whe- 

ther any body had ſeen it before? which the proſecutor not 

being able to ſatisfy him in, the book was rejeted. _ 


So where the queſtion was, Whether A. B. at the time he Rex v. Gwin 
did a corporate act was an out-burgeſs or not? and to prove Mayor of 

it, the defendant who had a rule to inſpect, and take copies Cn Fine 

of all the books and records of the borough, produced 4 copy * Fe 

of a letter fifty years old, and found in one of the corporation- 

cheſts, wherein A. B. was mentioned to be of another place: 

The court refuſed to admit it to be read, for it was not a cor- 

porate act within the rule; ſo that a copy was not evidence; 

but the original ſhould itſelf be produced, 


4. If the queſtion be, Whether a certain manor be ancient Anon. 
demeſne or not? the trial ſhall be by Doomſday-baok, which Hob. 188. 
will be inſpected in court. | | 1 


In ejectment for the manor of Artam, the defendant plead- Gregory v. 
ed ancient demeſne, and when Doomſday-book was brought Withers. 
into court, would have proved that it was anciently called _—_ Car 2. 
Nettam, and that Nettam appeared by the book to be ancient 1, 1 
demeſne; but he was not permitted to give ſuch evidence 
for if the name was varied it ought to have been averred on 
the record. _ Rb 


5. There is in the exchequer a particular ſurvey of the King's Bull. N. P. 
ports, which aſcertains their extent; this therefore is good 248. 
evidence on a queſtion reſpeCting their limits, or whether a 

thing be done in or out of the ports. 

6. The rolls, or ancient books of the heralds office, are evi- Salk. 28x. 
dence to prove a pedigree; but an extract of a pedigree taken 3 3 we 
out of their records ſhall not; for it is not the beſt evidence 243. ; 
in the nature of the thing, and a copy of the records might 


be had. 


So where the queſtion was, Whether the leſſor of the Pitton v. 
plaintiff was heir at law to him that laſt died ſeiſed? to prove e 6, 
the pedigree, the Qi Fuſtice admitted a viſitation in 1023, e 
made by the heralds, entered in their books, and kept in their 
office, to be read in evidence; he alſo admitted a ab 5 

5 | | ook 


-tbink e an e en Ah ib Hande of: dhe für- 
ral families, which was found in Lord Oxford's library, 


Downes v., So the copy of an old agreement where the original was in 
Mooreman. the Badleian library, from whence the Oxford ſtatutes prohibit 
Bunb. 160, it to go out, was held good evidence. | 


Ex dim. Whit 7. The regiſter of the navy-office, with proof of the method 
comb v —— there uſed to return all perſons dead with the mark D. D. is 
Baß. Ann ,, good evidence of the death of any perſon, — & 


Bull. N. P. 249. | | 
Robert So on an indictment for forging a ſeaman's will, the mufter- 


; fo 
—_— of the navy-office is a., evidence to prove the identity 


5 "th of the ſuppoſed teſtator. 


Vicar of Kel- 8. An ancient furvey from the firſt fruits -office of the poſſeſ- 
Ungton v. ſions belonging to a nunnery, which ſurvey was taken in the 
| Fellows of Pear 1563, upon the diſſolution of the monaſteries, tempore 
Trinity College Hen: 8. reſpecting the endowment. of a vicarage, though it 
Cambr. & alt did not appear by what authority that ſurvey was taken, was 
3 Will. 170. held to be good and ſufficient evidence. 


Palm. 38. 
de diſcharged of tithes, as to prove that luch lands belonging 


to ſuch a monaſtery, were diſcharged at the time of the diſſo- 
lution, for then they continue diſcharged” by the act of par- 
liament of Hen. 8.; but it is no evidence on a general pre- 
ſcription to be diſcharged, becauſe there appears a commence- 
ment of ſuch a cuſtom, and a general preſcription is, that 
there was no time or memory of the thing to the contrary. 


Palm. 527. 80 the Pope's licence without the King's, has been held 


evidence of an impropriation, becauſe anciently the 


ope was holden as ſupreme head of the church, and therefore 
to have the diſpoſition of all ſpiritual benefices, with the 
concurrence of the patron, without m regard to the King ; 
and theſe ancient matters muſt be ju 
error of the times in which they were tranſacted. 


Bull. N. P. 10. An old terrier or ſurvey of a manor, whether eccleſi- 


248. aſtical or temporal, is good evidence; for there is no other 
way of aſcertaining old tenures or boundaries. c | 


- But a ſurvey made by one party without the privity or concur- 


- 3 Stra. 95. rence of the other, is not admiſſible evidence. 


Buller N. P. 80 a terrier of glebe is not evidence for the parſon, unleſs 

Io ſigned by the churchwardens as well as by the parſon; nor 
then if they are of his nomination; and though it be ſigned 
by them, it deſerves very little credit, unleſs it be alſo 

ſigned by the ſubſtantial inhabitants; but in all caſes it is 


ſtrong evidence againſt the parſon. 


Fw tg 


- 9. The Pope's bull is evidence upon a ſpecial preſcription to 


ged according to the 


11. 4 
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11. 4 general hiftory may be given in evidence to prove a Rex v Burgeſſes | 
matter Ne to * Burr £ genera), but not to prove 1 
particular right or cuſtom; therefore in the caſe of St. Cathe. 
rine's Hoſpital, Ch. Juſtice Hale allowed a chronicle to be evi- 
dence of a particular point of hiſtory in Edw. 3d's time: ſo a 
year-book is evidence of the practice of the court; therefore 
' Cambden's Britannia being produced to prove a right reſpecting 
the digging of falt-pits at Nantwich, it was rejected. 


So where the queſtion was, If it was an inferior abbey ? 
Dugdale's Monaſticon was refuſed, as the original records were 
in the augmentation- office. | 8 


12. The certificate of the commuſſioners for Rating the army- Moody v. 
debts is concluſive evidence, nor can the party be admitted to rms? | 
impeach or diſprove it by evidence. | 481. 


But in ſuch caſe the certificate muſt be made by them ſitting Mountcan v. 
as commiſſionert; for where it had been ſigned by them at their we Te. 
own houſes and apart, it was rejected. r 
13. An inventory taken by the heriff on an execution, is evi- Baxter v. Seer 


ity aud & al. 
dence between ſtrangers, to prove the quantity and value of {ak wes 


the goods; for the Jaw intruſting him with the execution, 
muſt truſt him throughout. RA | 3 


14. In an indictment againſt a priſoner for returning from Aickle's caſe. 
tranſportation before the term of it expired, it was 9 7 Cre. Cal. 
to prove the preciſe day on which the priſoner had been di-: 

charged from Newgate : to prove it the daily book, hept by the 
clerk of the papers, containing entries of the names of the 
priſoners when brought in, and when diſcha1ged, was held to 

be good evidence; though it appeared that the entries were 
made partly from the ee of the turnkeys, and partly 
from their indorſement of the writs, and not from the cler 
of the papers own knowledge; for being things of a public 
nature, credit was to be given to them till it was impeachod. 


15. It is a general rule, that depoſitions taken in a court not 2 Roll Ab. 679. 
of record, ſhall not be allowed in evidence elſewhere: fo it Lit. Rep. 267. 
has been holden in the caſe of depoſitions in the eccleſiaſtical | 
court, though the witneſs is dead; Wa $4 EIN : 


And the rule ſeems to be general, that except when pro- 
* vided for by general ſtatutes, that the depoſitions of wit- 
«* nefſes on oath are not evidence, unleſs the parties to be 
affected by it have had the benefit of crofs-exatnination, 
2 though ſuch witneſſes could not be produced ip per- 


Y 


1 Salk. 281. 


and not guilty pleaded, the Attorney General o 
dence depoſitions taken before 2 of the peace, relating to 


HG _ *nvineucs. | 
Therefore in an information for a libel againſt overnment, 


ffered in evyi- 


the fact, the deponent being dead, &c. Per Cur. Upon advice 
with the juſtices of the Common Pleas, depoſitions taken 
before a juſtice of peace, if the deponent die, may be made 
evidence by ſtat. 1 & 2 P. & M. 13. but it extends only to 
the caſe of felony, not to this caſe. Ye ph 


« This was the doftrine held by Lord Kenyon and Jo 
Buller 


« Jſſent.” 


« Groſe in the following caſe; Juſtices Aburſi and 


A pauper then reſiding in the pariſh of Ichlingham, where 
it was apprehended he was not ſettled, was taken up by the 


. pariſh-officers of that pariſh, and brought before two juſtices 


for the purpoſe of being examined concerning his ſettlement; 


In conſequence of which he was examined, and his examina- 


tion ſigned by himſelf before the juſtices; but no removal 
then took place: he continued to reſide in /chlingham for ſome 
years, when he became inſane, and the queſtion was, Whether 
the examination ſo taken was evidence or not? when the 
court were equally divided on the queſtion. 


But to this rule are the following exceptions : 


I. By ſtatute 1 & 2 Ph. & M 2 & 3. & Pb. & Il 10. 


“ Juſtices of peace ſhall examine of perſons brought before 
« them for felony, and of thoſe who brought them, and cer- 
« tify ſuch examination to the next ' gaol-delivery; but the 
« examination of the priſoner ſhall be without oath, and the 
« others upon oath, and theſe examinations ſhall be read 
<« againſt the offender upon an indictment if the witneſſes be 


4 dead.“ 


| Weſtbeer's caſe. 
Leach. | 
Cro. Car. 14. 


taken were admiſſible evidence. 


Janſon aſſig. of 


And where an accomplice had made a full confeſſion in writ- 
ing, and given information upon oath againſt the priſoner, 
efore Lord Ch. Juſt. Lee, purſuant to 1 & 2 Ph. & M. 2 & 
3 Ph, & M. but before the priſoner was brought to trial the 
accomplice died: it was adjudged, That the depoſitions ſo 


. 2. By ſtat. 5 Geo. 2. c. 30. , 41. „The depoſitions before 
ec airs of bankrupt * to 5 and 
<« that copies of ſuch record of the depoſitions ſhall and may 
„be given in evidence to prove ſuch commiſſion, and the 
<< bankruptcy cf ſuch perſon againſt whom ſuch commiſſion 
„ hath been or thall be e e other matters and things 
e en the witneſs is dead.. 


Ancł depoſitions ſo taken and recorded, are good and ad- 


Burton v. Wil- miſſible evidence to prove the preciſe time when an at? 


ſon. Doug. 224. bautruptcy was committed. 


3 YT, 


EVIDENCE. „„ 


leyond ſea, their depoſitions may be read, for the coroner is „„ 


2 Jones 9. 


5 


impartially taken. 5 


4. Analogous to depoſitions is the evidence before given PerLd. Kenyon. 
by a witneſs: as to which it has been decided, That in courts 4 Term Rep. 
of law, the evidence which a witneſs gave on a former trial. 79% _ 
may be uſed on a ſubſequent one, if he die in the interim; as 9 
was agreed on all hands at a trial at bar in Lord Palnerſton's 
caſe; but in ſuch caſe it is not ſufficient to ſwear to the feel 
of the words uſed by the witneſs at the former trial, but the 
words themſelves ought to be given. g „ 


So where a witneſs was ſworn at a trial at bar in C B. be- Green v. 
tween the ſame parties, and on the ſame ifſue; and on a ſecond Cate wick. 
trial he was ſubpœna'd by the defendant to appear in X. B. a N. — 
und his charges given to him; but he not appearing, perſonss 
were admitted to ſwear what he ſwore in C. B., for the court 
ſaid, That they would preſume that he was kept away by the 
practice of the plaintiff; which ſuppoſition was ſtrengthened 

by his having been produced by the plaintiff on the firſt trial. 


1 


2 OF PRIVATE WRITTEN EVIDENCE. 


- This is 1ſt, Deeds: 2. Other inferior written evidence. 


I. OF DEEDS. 


bs As to what matters deeds are evidence: 2dly, How 
they are to be given in evidence to the jur. 


1. As to what Matters Deeds are Evidence. 


1. « Where any perſon claims by a deed in the pleadings. 3 

« he muſt make : Lanes of it to he court; and ds * e 
*% would prove any fact in iſſue by a deed, the deed itſelf muſt 

de produced.“ e ; CW 

For in every contract there muſt be apt words to ſhew tia. 

what rights are transferred, and to whom; and the ſenſe and 
ſignification of theſe words muſt be expounded by the law; 

there muſt therefore be a profert of all ſolemn contracts: 1. 
For the ſecurity of the ſubject, that what right is transferred 

may be adjudged of according to law: 2. Becauſe all allega- 

tions in a court of juſtice mult ſet forth the thing demanded; _ 
„ . 5 „ 


7j © EVIDENCE. 


and the thing there demanded cannot be ſet forth without | 
| ſhewing the inftrument upon which the demand ariſes, Þ 7 


| Bull N. P. 2 © But where a man ſhews a goo title in himſelf under tha 

ce deed, every thing collateral ſhall be intended, whether it 

- & be ſhewn or not; and that matter is collateral which does 

« not enter into the eſſence or being of a title, but ariſes 

d aliunde; ſo that there may be a derivation of title without 
* N. 4255 | . 1 


Sir Humphry As where in treſpaſs the defendant juſtified taking the beaſt 
Ferrers v. in queſtion. as an heriot, as ſervant to John Ardern, who had 
Ce Elia. 400. been enfeoffed of the lands by St. Leger, and ſhewed the | 

4 cuſtom ſo of taking : it was demurred for cauſe, That the 
defendant entitled 50h Ardern as a purchaſer by feoffment, 
and ſhewed not the attornment of the tenant; but it was over- 
ruled, for the court faid, That it ſhould be intended. 


Co. Litt. 267. Neither can privies in Pate take any advantage of a deed 
10 Co. 92 without ſhewing it: as if there be tenant for life remainder 
in fee, and there be a releaſe to him in remainder, tenant for 

life 2 Nog advantage of 2 without ſhewing the deed; 

for ſince right paſſes me by the deed, to ſay that a 

perſon is E « ſhewing the deed, would — de 2 


Bull. N. P. 250. 2. „ But as to the caſes in which a deed is neceſſary in 

| « evidence, a diſtinction is to be obſerved between er | 
„ ling in grant, and things lying in kvery; for things that lie 
« in livery may be pleaded without deed, but for a thing that 
<« lies in grant, regularly, a deed muſt be ſhewn.” - 


2 Roll Ab. 682. As to things that lie in livery, a man may plead that J. S. 
| enfeoffed him, witliout ſaying © by inde sture; and yet give 
the indenture in evidence, becauſe the froffment is made by the 
livery, and the indenture is only evidence of ſuch feoffment ; 
Co. Litt. 281. but if a man plead that J. S. enfeoffed him by deed, it may 
reaſonably be doubted whether he can give & patol feoffment 
in evidence, becauſe he has bound himſelf up to a feoffment 
by deed. n | 
Bull. N. P. 251. - And though fince the ſtatute of frauds, the ceremony of 
t livery only is not ſufficient to paſs an eſtate of freeti6ld of 
term of years, but there muſt be a deed or note in writing, 
yet it is not neceſſary to ſet out ſuch conveyance in be 
pleadings, for they are as they were formerly dt /aſfuvir & 
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EVIDENCE. | -_— 
2. As to things that lis in grant. | | 


_ Theſe are incorporeal rights, as fairs, markets, advowſons, Co. Litt. 225. 
and rights to land where the owner is out of poſſeſſion; and 
a5 they cannot viſibly be delivered over, therefore they muſt 
pals by the next fort of conveyance that holds the ſecond place 
in point of {alemaity ; that is, by grant under the hand and 
ſeal of the party. Os e 


If a perſon claims any thing lying in grant he muſt ſhew Dr. 1 oof 4g” 

his * or otherwiſe he muſt preſcribe in the thing he pre- caſe. : 

| tends fo, and the preſcr iption being ſuppoſed immemorial, 10 Co. 92. 
ſupplies the place of a grant. 1 8 6 e 


23. He chat has a particular eſtate by agreement of the parties, 10 Co. 93. a. 

muſt ſhew not galy his own canyeyance, but A ed para- 

mount; for there can be no title made to a thing lying in 

agreement but by ſhewing ſuch agreement up to the — 

ginal grant. | 2 
But where a perſon claims any particular eftate by act of 10 Co. 94. 

law, be may make claim * 4 cvriow the Fry 2 _ 

. ia dower, or by elegit, or guardian in chivalry, may claim an 

eſtate in a thing lying in grant, without ſhewing the deed; 

for where the law creates an eſtate, and does not give che 

particular tenant the property of the deeds, it muſt allow the 

eſtate do be demanded without them. * pol 

So he may plead a conditipn without ſhewing the deed, becauſe Co. Lit. 225. 
he claims an eſtate by act of law, and therefore is not eſtop 

by the act of livery; and therefore he may claim an efftate' 

defeated by the condition without deed. 


But a tenant by the courteſy, though he is in by operation of 10 Co. 94. 
law, cannot claim any eſtate lying in grant without the deed, — 
becauſe he has the property in and the cuſtody of the deeds _ 

in right of his wife; which property cannot be diveſted out 

of him during the continuance of his eſtate. | 


So alſo he cannot defeat an eſtate of freehold without ſhew- 1hig. 
ing the deed, for the act of livery is an eſtoppel that runs with Bull. N. P. 253. 
the land, and bars all people to claim it by virtue of any con- 5 
dition, without the condition appear in the deed; and ſince he 
has the cuſtody of the deed, he muſt ſhew it. - 


But where 2 man has not the cuſtody of the deed, as where Ibid. 
the mortgagee makes a leaſe, and after, the mortgagor re- 
enters; in which caſe the leſſee has not the cuſtody of the 


deed: in that caſe he is not compelled to ſhew it. 


4. As 


=P Co. Lite 226. 4. As no party ſhall take advantage of his own ne; kigence i 
3 Bull. N. P. 253. in not * Fs deeds, which in all caſes ought to be fairly 


produced to the court, ſo his adverſary ſhall not take any ad- 
1 | . vantage of his violent detaining them; for the one, by the 
* violent taking away of — gives to the other a juſt 
3 excuſe for not having them at command, and no man can 
— take advantage of his own injury; and therefore it is a good 
K-24 e plea for one party to ſay, That the other entered, and tool 
| . c away the chęſt in which the deeds were,” — | 


| 2. Of giving Deeds in Evidence to the Jury, 
Bull. N. P. 254. As to this, the general rule is, 1. That the deed itſelf muſt 
be given in evidence, and 2. That it muſt be proved by one 
witneſs at the leaſt : for delivery being eſſential to a deed, it 
muſt be proved; and it is not ſufficient only to prove the 
party's hand-writing ſubſcribed. "ey 
1 Mod. 94 But there are ſome exceptions to this rule. 
| 1. If after notice the oppoſite party refuſe-to produce it, « 
copy will be good evidence; but ſuch copy ought to be proved 
by a witneſs who has compared it with the original, for other- 
wiſe there is no proof that it is a true copy. as | ws 
x Keb 1159, 2. For the ſame reaſon where a-will remains in chancery 
| by the order of the court, a copy may be given in evidence, 
becauſe the original is not in the power of the party. 
10 Co. 92. * 3. So where it is proved that the deed itſelf is loſt by fire, 
Thurſton v. De- a copy may be given in evidence; but perhaps in ſuch caſe, 
＋ Hereford jf it came out in evidence that there were two parts executed, 
Ball. 1 P. 254. and the loſs of one only was proved, a copy would not be 
Pritchard v. evidence; ſo if it were proved that the deed came into the 
Symonds, hands of the defendant's brother, under whom the defendant 
3 8 1744- claims, a copy ought not to be read, even though the defen- 
If | Gawler. ; dant has ſworn in an anſwer in chancery that he had not got 
3 Tr. 14 G. a. the original. e 
K. B. 


Pull. N. P. 254. And in theſe caſes, if the party has no copy, he may pro- 
Stile 205. quce an abſtract; nay, give parol par Forbes the — 
and where poſſeſſion has gone along with a deed many years, 
the original of which js loſt or deſtroyed, an old copy or ab- 
ſtract may be given in evidence, without being proved to be 
true, becauſe in ſuch caſe it may be impoſlible to give better 
evidence. TED tk ora | e 
Ford v. Grey, A recital of a leaſe in a deed of releaſe is good evi- 
Salk. 283. dence of ſuch releaſe againſt the releaſor, and thoſe Kun 


EVIDENCE, 


+ daim under him; but as to others it is not, without proving 5 
there was ſuch a deed, and that it was loft or deſtroyed. 


'2, As to the ſecand part of the rule, that the td muſt be. 
proved by one witneſs at leaſt, it is to be obſerved, g's 


1. | hat where a deed is in the hands of the oppoſite party, Rex v. Middle- al 
and he has notice to produce it and does fo, it is to be admitted zoy. | 2 
in evidence without proof of the execution of it; for being in the? Term Rep. 
hands of the oppo ite party, it cannot be known who the ſub- e 
ſcribing witneſſes were, and fo the party cannot be prepared 
to prove it. e N 


$ But to this rule are exceptions, 5 


1. As where a witneſs to a deed, being ſubpœna'd, did not Caſe K. B. eo. 
appear; but to prove it the party's deed, they proved an in- 
dorſement, reciting a proviſo within, that if he paid ſuch a * 
ſum the deed ſhould be void; and acknowledging that the ſum 5 Z 
was not paid, and by the indorſement he expreſsly owned it to | : 
be his deed : upon this it was admitted to be red. 


2. It has been holden, That a deed to lead the uſes of a fine or Glaſscock v. Sir 
recovery may be read without proof of its being executed; Wm. Warren, 
the ad which ſeems to be, that by the fine being levied, Bull. » -” ” 
it appears the parties intended to convey the land to 3 „ e,, 
or other, and therefore the law will admit of ſlight proof to 

ſhew what uſe was intended; ſince the ſlighteſt proof without 

other to contradict it, will turn the preſumption on that ſide ; Anon. + 

and therefore though the counterpart of a deed be not evi- K. 287. 
| dence in other caſes, yet it has been holden ſo in the caſe of 

a fine and recovery; however, in a caſe reſerved from Here- 

ford aſſizes b Mr. fu Forteſcue, all the judges were of opi- Griffith v. 

nion, That ſuch a deed to lead the uſes of a fine muſt be proved; Bulle N. P. 

and. therefore it ſeems as if the above caſe and that in Salkeld *55* 
were not law. bu 55 =D | 


3. It has been ſaid, That a deed of bargain and ſale inrolled, Bull. N. p. : 
may be given in evidence without proving the execution of it, be- 2558. | 
cauſe the deed by law requires inrollment, and therefore the 
inrollment ſhall be evidence of the lawful execution of it; but 
that where a deed needs no inrollment, there, though ſuch 
deed be inrolled, the execution of it muſt be proved; becauſe 
ſince the officer is not intruſted by the law to inroll ſuch deeds, 
the inrollment will be no evidence of the execution, and the 
caſes in the margin are cited in ſupport of the doQtrine : how-, | 
ever, it is ſaid by Fu/t. Buller (N. P. 255.) that the Jaw may 5 Co. 54. 
well be doubted, notwithſtanding that deeds of bargain and mY 8 
ſale inrolled have frequently been given in evidence V5 MI Salk. 20%/ ů © 
e ON rius e 


dh. F 


- 


: EVIDENCE. 

rius without being proved; and in ſupport of the practiee 
8 caſe of Saur A dinf Williams, in Natel is relied on; 
but that caſe is wrongly reported; for it appears by 3 Ley, 

87, that the acknowledgment was by the bargainor, and ſo 
It is ated in Salteld, ISS. ; beſides, it appears from both 
the books that it was only à term that paſſed, and fo it was 
no inrollment within the ſtatute. | 


Linde.” A deed may be given in evidence on @ rule of court 
: + oſha 5 70 without ne CT: for the conſent of — —— 
is concluſive evidence, as the jury are only to try thoſe mat- 
ters wherein they differ. | „ 
| - Goodrightex 5. The deed of a corporation need only be proved to be au- 
Lim. Walling- der the corporation-ſeal; and there is no occaſion for ſigning 
Per Wille, or atteſtation, proof of the ſeal is ſufficient. 
Auer Sum. 5. Though a deed of feoffment be proved to be duly te- 
Ar 1754 giſtered, yet it is not ſufficient to convey a right, wleſs lie 
—_— Ab. 122. of ſeijin be likewiſe proved; however, where the deed is proved, 
Bull. N. F. © and poſſefnon has always gone according to it, livery ſhall bo 
256, | preſumed; but if poſſeſſion has not gone along with the deed, 
the livery muſt be proved; for ſince liyery is to give poſſeſſion 
on the deed, where thiere is no poſſeſſion, the preſumption is, 
that there was no livery, and conſequently it muſt be proved, 
to encounter the preſumption: but if the jury find a deed of 
feoffment, and that poſſeſſion has gone along with the deed, 
et, unleſs they expreſsly find a livery, the court cannot ad- 
{ud e it a good conveyance; for they are only judges of what 
is Jaw, and have nothing to do with any probability of fact; 
therefore they cannot conclude that there was a lawful con» 


veyance, unleſs the jury find a delivery of the fer. 


7, Where a deed is by law to be inrolled, as deeds under 
ftat, 27 H. 8. c. 6.; ſo of dutchy leaſes with the auditor: in 
ſuch caſes the indorſement by the proper officer in the ulual 
manner, on the back or in the margin, is always admitted as 
good evidence of the inrollment, = | | 


Boll. N. P. 8. Deeds of thirty years ſtanding may be given in evidence, 
255. without proof of their execution. In what caſes Vid. ante 
fol. 259. | | 773 


* 


2. OF INFERIOR. WRITTEN EVIDENCE, 


| 1. % The books 0 third perſons are good evidence as to any 
« tranſaQion to L they immediately refer. 


Per Yaves, Juſt- In an action concerning tithes, the banks of 4 rectar or 
immins v. vicar who was dead, was admitted as good evidence; for as 


—_ 3 Af he had > intereſt but for his life, it could not be preſumed 


EVIDENCE; 


that he would make any entries that were falſe, merely for the on 
benefit of his ſucceſſor, who might be an utter ſtranger to him; 4. © 
and therefore nat like the caſe of the owner of an eſtate, who 

might be preſumed to have a partiality for his own family, who 
were to ſucceed him. 1 1 


Bo in this caſe, where the. queſtion was if the mortgage» Smartle v. Wil. 
money was really paid? a ſcrivener's book of accounts (the ſeri- marry per 
vener being dead) was holden to be good evidence of pay-icke in 


No „ | ” SI r AN 
So where a queſtion aroſe reſpecting the ſurrender of a te- Null- N. P. a. 
nant for life, which was neceſſary in order to eſtabliſh a reco- warren ex dim. "A 
very which had been ſuffered: . to prove that fact, the debt- Webb v. Green- x 
book of a Mr. Edwards, an attorney at Briſtol, who was then Ville. 
dead, was offered in evidence; in which book was a charge Os ELON 
made by him of 321. for ſuffering the recovery in queſtion; | 
and two articles of it were for drawing the ſurrender in queſ- 
tian twenty ſhillings, and engroſſing two parts, tewenty ſhillmgs 
 qure; and it appeared from the book that this bill had been 
paid: it was held to be admiſſible and good evidence. | 


2 « So the party's own books are good evidence againſt 
cd him,” | | 


In an iſſue out ef chancery to try whether eight parcels of 3 May, 1738. 
Hudſon's Bay ſtock, bought in the name of Mr. Lake, were Bull. N. F. 
in truſt for Sir Stephen Evans : the plaintiffs, his aſſignees, 2255 
ſhewed firſt that there was no entry in the books of Mr. Lale 
relating to this tranſaction: 2dly, Six of the receipts were in 
the hanas of Sir Stephen Evans, and there was a reference on 
_. the back of them b Fe Thomas (Sir Stephen's book- 
keeper) to the book 8 B. of Sir Steþben Evans: za fereny 
| Thomas being proved to be dead, the queſtion was, Whether 
the book of Sir Stephen, Evans (referred to, in which was an 
entry of the payment of the money) ſhould be read? and the 
court of King's Beach at a trial at bar, admitted it not only as 
to the ſhares, but alſo as to the other two in the hands of Mr. 


* - 


Biby Lake, the ſon of Mr. Lake. 


So if 7. S. ſeiſed of two manors, A. and B. and he cauſe a 1 Lord Ray. 
ſurvey to be taken of B. and afterwards conveys it to J. N. 784 
and afterwards diſputes ariſe concerning the Cat of 
the two manors, this ſurvey is good evidence: aliter if the teus | 
_— nat been in the ſame hands when the' ſurvey was . 


3. I receipt is prima facie and preſumptive evidence to 
charge the party with ſo much money received; but it is TE” 
not concluſive evidence. | | | | 

* ; | For 


EVIDENCE. © 
For where the defendant, together with one Avarne, ſign- 
ed a receipt acknowledging to have received the ſum of 57 l. 
being the eonſideration- money cf an annuity: the annuity af. 
terwards being void, and an action brought for the money, it 
was held, That the defendant might ſhew that he was only the 
ſurety, and had not received any part of the confideration- 


money, notwithſtanding the receipt; and having done fo, he 
had judgment. 3 N 


4. To prove property in a cargo, in an action on a polic 
of inſurance, the aint * — a bill of parcels — 04 
Gardiner at Peterſburgh, with his receipt to it, and prov 
his hand: it was objected, That this was no evidence agai 
the inſurers; but the Chief ſuſtice (Lee) admitted it. 


\ 


5. „The Gazette is good evidence, and in general ſuffici- 
“ent notice as to matters publiſhed in it.” | 


But where in an action for goods ſold and delivered againſt : 


three partners, one let judgment go by default, and two of 
them ſet up a defence, That the partnerſhip had been diffoly- 
ed before the goods were furniſhed which had been delivered to 
the third, and that notice of the diſſolution of the 

7 


had been inſerted in the London Gazette, Ld. Kenyon \: 
That that alone was not ſufficient, but that particular notice 
y letter or meſſage ſhould be 2 beſide to all perſons who 


had any tranſactions with the 


Rex v. Reeks. 
2 Stra. 716. 


6. Notes of hand and bills of exchange alſo rank under 
this head; of which J have already treated at length. 


Alter from an agent acknowledging the receipt of goods, 
is 2 evidence againſt the buyer. _ 


Mete, It is however to be obſerved in general, that moſt 
inſtruments, whether of a public or private nature, now uſu- 
ally given in evidence, are by ſeveral ſtatutes required to be 


famped; without which they cannot be admitted. 


1. « That each inſtrument to which a ſtamp is required, 


« muſt, if given in evidence, be properly ſtamped.” 


For where in a quo warranto for uſurping the office of 
burgeſs, the defendant's admiſſion was produced, and it a- 
peared that five perſons were included in one admiſſion which 
was ſtamped, but four other blank papers regularly 2 
were annexed to it: this was ache to be bad; for 

p 


roperly ſtamped. _ 
1 


each admiſſion ſhould be diſtinct 


EVIDENCE. - 


2. ( As the revenue is the object of the ſtamp-duties, 
« though every diſtinct inſtrument has a diſtinct ſtamp, yet 
« if the amount of the duty is paid, the court will admit an 
«.inftrument to be given in evidence, though not ſtamp- 
« ed with the proper ſtamp which ſuch inſtrument re- 
4 quires.” 1 


For where in afſump/it for uſe and occupation, the defen- Allen v. Thomas 
dant offered in evidence a demiſe by deed 2 * in queſ- Sum. AM, _ 
tion, which would have nonſuited the plaintiff under ſtat. 11 Maidſtone, 
Gez. 2. c. 19.: on being produced, it was not flamped with the (Mam Go 
flamp required far leaſes; but was on an agreement-/tamp : for Juſt. MSS. 

this it was obje ded to; but it was anſwered, That the ſtamp | 
for leaſes was a ſix ſhilling ſtamp, and that for agreements of 
the ſame amount; and that therefore the amount of the ſtamp- 
duties being ſatisfied, that that was ſufficient : the judge was 
of that opinion, and admitted it to be given in evidence. 


1 3. « Though parol evidence may be ſuicient of any matter 
« or agreement, yet if the party will reduce it into writing it 
« cannot be given in evidence, unleſs it is ſtamped.” 


For where a written agreement in theſe words: «© H. doth Proſſer v. Phil- 
| bet and ſell to B. for the term of three years, was offered in lip».  _ 
evidence in an action of gſumpſit on a ſpecial agreement, the f rd Sum. 
| defendant objected to its being read, becauſe it was a leaſe and your" 
not ſtamped : for the plaintiff it was ſaid, that it was only a Baron. | 
memorandum of a parol leaſe, which being for three years on- Bull. N. P. 

ly is good as ſuch ; and the ſtatute in uſing the words « inden- * 

ture, leaſe or deed poll,” meant only deeds: but it was holden, 

That though a parol leaſe for three years is good, yet if a man 

through caution will reduce it into writing, he Self pay for the 

ſtamp, otherwiſe the court are inhibited from receiving it in 

evidence, | | | 


4. By ſtat. 1 Ann, ſtat. 2 Car. 22. f. 2, «Perſons are 
forbidden to write again on a paper before ſtamped and writ- 
« ten on, unleſs ſuch paper ſhall be re-ſtamped, or to eraſe or 
change the name, or affix another piece to a ſtamp uſed be- 
4 fore, under a penalty, &c. &c. LES: 


Under this ſtatute it has been held, 


That where a perſon gave a letter of attorney to two perſons Stonelake v. 
therein named, to receive money for him in Newfoundland; that Babb. 
they did not receive it, but ooolies merely for payment; upon 5 Burr. 2673. 
which the perſon eraſed the names of the perſons ſo before ap= 
pointed attornies, and put Mother in their ſtead to receive the 
ſame money and from the ſame perſon : it was held that this 
was within the penalty of the ſtatute. . I © 

| | | But. 


* 


778 © EVIDENCE, 


Rex . Biſhop But when the penalty is paid and it is then ſtampt, it may 7 


— -k given in evidence, _ ig 
„% aA hn. how ſtamped copies may be given in evi- 
F 8 


Den v. Fulſord. There are two ſorts of copies of proceedings; à cliſe copy 
Per Lord which might be given in evidence in another court, and 
——— office cepies which are equivalent to the record itſelf when 
made uſe of in the ſame-court in the fame cauſe; the office. 
copy is fixed to a certain number of words in a ſheet, in 
order to aſcertain the officer's fees ; but copies to be given 
in evidence might be written as cloſe as the writer pleaſed; 
the ſtamp acts mean to prevent any frauds in the office-co- 
pies by the parties compounding with the officers for their 
fees, and then writing a more than uſual number of words 
in them, but did not mean to fix cloſe copies to any number 

of words in a ſheet. | TEE 5 


2. OF THE RULES ADOPTED BY THE 
COURT, UNDER WHICH EVIDENCE 
i TO BE GIVEN. © |. 


1. „The firſt rule of evidence is, That in every iflue the 
« affirmative is to be proved.” Om ee 


This rule is founded on the nature of things, as a nega- 


tive cannot regularly be proved, and therefore it is ſufficient 


to deny what is affirmed till it be proved ; but when the affir- 
mative is proved, the other party may then conteſt it by op- 
polite ok ; for that is not properly the proof of a negative, 
but of a propoſition totally inconſiſtent with what is affirmed, 


Ibid. As in treſpaſs, if the defendant be charged wſth a treſpals 
| geacrally he need only make a general denial of the fact; but 
if the fact be proved, he may then prove another propaſition 
- inconſiſtent with the charge, as that he was at another place 

at the time, or the like. | | : | 


Hut to this rule is an exception of ſuch caſes, where the 
« law preſumes the affirmative ; in which caſe the other party 
« js put on proof to impeach it.” | | 


* 
| 1 1 As the law preſumes that every man does his duty until the 
her wank © contrary is Rd; therefore es information 0 at ; 
"Halifax, for refuſing to deliver up the rolls of the auditor of 
the exchequer, the court put the plaintiff upon proving that 
. he had not delivered them up. erg 
Bull N. P. 2- © A ſecond general rule,is, That no evidence need be 
298. « given of what is agreed by the pleadings; for the jury 


« are 


\- 


' EVIDENCE; 1 1 


« are only to try the matter in iſſue between the ogy ſo 
« that nothing elſe is properly before them.” 


As in replevin, the defendant avowed the taking the cattle Dyer 153. 6. 
in the locus in 410, as parcel of his manor of K. the plain- 58. 
tiff replied, That it was pateel of the manor of K. and made — N. P. 
title to it, Mac traveried that the manor of X. was the free- * 
hold of the defendant. At the trial he was not admitted to 
prove that X. toas no ma nor, for that was admitted in the 
pleadings, and the iſſue was to whom it belonged. bes © 
4 So the jury cannot bnd an thing againſt that which the Bull. N. P. 
« parties have affirmed and admitted of record, though the ibid. | 
1 "ny be contrary. 1 | 


A in treſpaſs for Growing down Wa earynng neu Kall ! Anon. 
As to all the treſ pals, except the throwing down, the defendants Paſch. 4 Ann. 
pleaded not guilty; and as to the throwing down, they _— — 5 
pleaded a ſpecial juſtification, and therein juſtified both the 1014... 
throwing down and the carrying away: on iflue joined, the This caſe u 
judge at the aſſizes would not try whether the defendants were beſore the ſtat. 

guilty or not of the carrying away, becauſe they had confeſſed of Ann. which 
it by their juſtification : and on a motion for a new trial, the enables the de- 
court* held the judge's directions to be right; for the jury — 
could never find the defendants to be not. guilty of that which? 


they had confeſſed oft the record, though i in another iſſue. 


« But chars may be a matter on the face of the pleadings 
which may be an eſtoppel to the "ha to aver againſt it; 
but which adapt the jury hall not be e 


« by.” 


As in debt © on a bond of intefiahes by the adminiſtrator, Goddare's caſe. 
bearing date qth of April, 1572, the defendant pleaded that 2 . 
the inteſtate was dead beter the date of the bond, and fic 
von oft factum : on iſſue joined, the jury found that che bond 
was delivered 3oth of Fuly 1571, and that the inteſtate was 
then living: the court held, That though it was an eſtoppel 
28 between the parties to aver againft the deed, yet it was 
none as to the jury, who were {worn to find the truth; and 
the plaintiff had judgment. Note, It was agreed in this cafe, PS 
that the date of the deed was not of the ſubſtance of it; for 
if there be no date, or a falſe or impoſſible date, as yu of 
tin (er gr.) yet that the deed was good. 


- « A third general rule of evidence i is, That wherever Co. Un- 253. 
* man cannot have N of f any W matten, — 8 


* Ll 8 


Co. Litt. 233. 


2 Bull. N. P. 


Bull. N. P. 
ibid. - 


%, 


EVIDENCE. 


| < pleading that he may give it in evidence under the general. 
ec ;fue.” E iS 7 | | a 


As where in debt on a bond and plea of bankruptcy, the 
plaintiff offered the condition of the bond in evidence, to 


ſhew that the debt was not barred by the bankruptcy (it 


being a bond not then due or payable); this was objected to, 
on the ground that the declaration was general; the plea 
admitted the bond as ſtated, and ſo not in iſſue; and that if 
the plaintiff intended to have relied on the condition, that he 
ſhould have pleaded it: but it was reſolved, That the evi- 
dence was good and admiſſible; for pleas of bankruptcy 
under ftat. 5 Ges. 2. always conclude to the country, ſo that 
the plaintiff had no opportunity to put the condition on the 
record; and therefore, as he could not have advantage of it 


by pleading, that he ſhould be admitted to give it-in evi- 


o no man can juſtify the killing of another; therefore be 


may give the ſpecial matter in evidence. 


So in trover the defendant may give a ſpecial juſtification 


in evidence, becauſe he cannot plead it: aliter in treſpaſs 


» 


where he can. 


4. © A fourth general rule of evidence is, That the beſt 
“ evidence which the nature of the thing admits and is ca- 
<« pable of, muſt always be given.” 3 


The true meaning of this rule is, That no ſuch evidence 


ſhall be brought, that ex natura rei ſuppoſes ſtill better evi- 
dence behind in the parties power or poſſeſſion; for ſuch evi- 
dence is altogether inſufficient and proves nothing, as it car- 


ries, a preſumption contrary to the intention for which it is 
produced; for if the other greater evidence could make for 
the party, why was not it produced? 8 


This rule therefore conſiſts of two parts: Iſt, It muſt be 


; the beſt evidence: 2. It muſt be in the party's poſſeſſion or 
power; for if not, it is not his default that it is not pro- 


uced: therefore, where any deed or other inſtrument ap- 


| hears to be Ag, without any fault in the party, in ſuch caſe. 


r 
1. 4 Therefore, no parol evidence of any fact or agree- 
> el 


c ment ſhall be admitted where there is written ev 


&« of ſuch fact; for written evidence ſpeaks for itſelf, is 
c liable to no perverſion or miſconſtruction, and is more ac- 


4 curate than memory can be, which is uncertain and fal- 


« lible.“ 


EVRA 
It is therefore the conſtant practice at Ni Prius, incaſe 


a witneſs mentions any matter which has been reduced into 
bes to call for the writing; and if not produced, or not 
proved to be loſt, to reject evidence of ſuch matter or fact. 


4 So upon the ſame ground, and under the ſtatute of 

« frauds, where any written evidence is produced, parol 

« evidence is never admitted to add to or vary it in any 

ce reſpect. | x : | 3 „ 

As where in treſpaſs the caſe was, that the plaintiff being Nieres v. An. 

poſſeſſed of two cloſes, called Millcroſt and Boreham's Field, fel & alt 
came to an agreement in writing with the defendants, to give 3 Wil. 275. 
them the graſs and hay off Boreham's meadow in exchange 
for their copper-mill, &c. the treſpaſs was committed by the 
defendant's entering on £/{croft : at the trial, parol e ee TE 

was admitted, to prove that at the time it was agreed be- 

tween the parties, that beſide Boreham's Field, the defendant 

was to have the. poſſeſſion and foil of Millcraft ; and the de- 

fendant had a verdict: the court ſet the verdict aſide, ſuch 

evidence being againſt law. | 


So where upon plene adminiſtravit, the queſtion was, a man x eq v. 
gave “ to his arts John (the teſtator) 1000]. and in —— 
caſe of his death, to his wife Suſannab: John ſurvived the 2 Stra. 126. 
teſtator, and the wife (the defendant) received the legacy; | 
the plaintiff inſiſted that the 1000l. veſted abſolutely in 
fol, and ſo was aſſets in her hands: ſhe offered parol evi- 
, dence, to prove that the teſtator in extremis declared that he 
meant only io give the intereſt of it to his brother for life, and 
that fhe fhould have the principal in 15 ſhe ſurvived him: Ch. 
Tuft. Lee rejected the evidence. Vid. Preſton v. Merceau, 
ante fol. 20. Gunnis v. Erhart, ante fol. 12. and Finney v. 
Finney, 1 Wil. 35-: all which caſes eſtabliſh the ſame 


point. 


However, in this caſe, in which the queſtion was concern- Rex v. Inhabi- 
ing the ſettlement of a pauper by purchaſe of a tenement, tants of Scam- 
the conſideration expreſſed in the deed was 281; the court monden. | 
were of opinion, That it was admiſſible to give evidence, 3 Term Rep, 
| that in point of fact 30l. had been paid. e 5 


© In ſome caſes however of written evidence, parol evidence 

is admitted to explain it, as in rule po/teg. Sh 

2. Under this ground of the beſt. evidence being always Bull. N P. 
required, copies of any inſtruments or proceedings are not 294. 
admiſſible evidence, except in ſome particular caſes, as the, 
originals are the beſt evidence, VVV 


Therefore 
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Tillard v. Therefore where in a queſtion on a preſentation by a pa. 

| . tron to a living, à copy from the biſbop's inftitution-book was 
+ "itt 3% geld not to be ſufficient evidence, for it was not the beſt evi- 
dence that could be had : the preſentation under the hand and 

ſeal of the patron was better evidence, fo was the inſtitution- 
b6ok itſelf. e e eee 


But in the following caſes, copies are admiſſible. 


Bull. N. P. 1ſt. If the original it proved to be It or deſtroyed (ant: 


* fol. 177); for then in fact the copy is the beſt evidence. 
l 2. If the original is proved to be in the hands of the 725 
Per Ld Mans- party, in ſuch caſe a copy may be given in evidence, h 

feld. party refuſes to produce it upon notice given to do it; or in 


4 Burr. 2488. ſuch caſe parol evidence may be given of its contents. 


4 Burr, 2488. It has bowever been ſaid, that there is a difference in civil 
+= © andcriminal cafes or penal actions, as to the neceſſity that a 
party is under to produce evidence againſt himſelf on his re- 
ceiving notice to do it; and it has doubted whether in 
the latter caſes a party is obliged to do it ; but however, all 
cn as to that is completely over-ruled by the follow- 

ing caſe: | . 1 


Attorney Ge- This caſe was an information grounded on tat. 7 G. 1. 
| neralv.Le C. 21. for importing tea into Guernſey, which had not been 

3 firſt loaded and ſhipped in Great Britain; in the courſe of 
2 Term Rep. the trial the Attorney General offered to give in evidence 

201. ©. copies of letters from the defendant to one OGbanuon, who 

| was the witneſs for the crown reſpeCting the tea; but which 

letters were then in the defendant's own poſſeſſion, QMannon 

having become a bankrupt, and by an order of the chancel- 

lor, all his papers having been ſeized, and delivered up to the 

defendant ; but while they were in the hands of the clerk to 

the commiſſion, the ſolicitor for the exciſe had contrived to 

get copies of them: at the trial the objection was taken to 

the reading them, on the ground that this was a criminal pro- 

ſecution, and that therefore the defendant was not bound to 

uce this evidence againſt himſelf: but the objeCtion was 

Per Buller Juſt. OVer-ruled by Baron Eyre; and on a motion for a new trial, 

2 Term Rep. the court was of the ſame opinion; ſo that now there is ne 


20. diſtinction in this reſpe& between civil and criminal caſes. 


ah e 4 2. „A ſecond caſe in which a copy is admiſſible eyi- | 
ae . 4 dence, is where the original is of 4 public nature; for 
Wherever the original is of a public nature, and would be 
« evidence if produced, an immediate ſworn copy thereof 

« js evidence.” As, | TE „„ 


4. 4 | 
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. P! copy of the Fournals of the Fouſe Lords reſpe&ing 8 v. Rand- 
the reverſal of a decree, was in 15 his caſe ee to be good c cdl, 5 
1 Sg 55 Pose * 


2. Sworn copies of the entries in the Journal of the Hou iſe 0 : 
' Commons were pd as evidence. on the part of the Hſe 8 


and admitted. Douglas 569. 


3. Copies from the transfer-books of the Eaft India Company ibid. in not 
11 deen held to be ad rea he : 


4. Poll boot: at an dien are of a publie nature, and a Brocas v. 
3 of them ſhall be evidence: on a — of fraud or Mayor of 


| fur only ſhall the originals be produce 5 75 398 52 


5. The city books, i in which are entered the ba e v. 
the public markets, are books of a * — and copies Giles. 
of them are evidence. | $i 74115354 #8 * 


> « A third caſe in WY” copies are evidence, is where 
« they are made ſo by flatuts. ; 


1. As under ftat. 5 Ges. 2. c. 30. © By which the „e E v. Wil- 
« ſitions, proceedings, &c. under commiſfions of bankrupt ſen. 
fte ordered to be recorded, and that copies if them (hall be Dough uy 


& evidence.” 


2. By ſtat. 16 Gee. 2. juſtices of peace 2 are inponeered to 3 Term Reps! + 
ſummon any ſoldier having a wife or child before, and to 712. 

cauſe him to make oath as to his laſt place of legal ſettle- 

ment; r 4 of which affidavit," properly atteſted, ſhall be ' 

evidence of the phige of ſettlement, ſtat. 32 G. . 


4. But copies are to be given in evidence, under the bel. 
lowing reſtrictions: | een 


1. H a copy of a deed or ſuch like inſtrument is offered ; Mod. 4+ 
in evidence, on the ground of the original being loſt, it ½⁹ , _ 
be proved by a 1 wha compared it with the origi nal, other-. | 
wit there would be no proof of the truth of the Fan or- 5 
en ee to the deed. TO N 


2. Where a copy is in like manner offered i in evidence, . 
ſufficient probability muſt be ſhewn to the court to ſatisfy Lake. 
them that the original was genuine, as well as that it was 1; "ft, © 1 A. ae 
before the party ſhall be admitted to read it. 


3. „ But notwithſtanding the rule is thus generally laid 
4 down, yet in ſome inſtances the court have admitted an ks 
4 inferior ſpecies of evidence.” | 


1 


As in this eaſe, which was an n iel an officer e 
the W for interfering | in an e the court Were Saunders. 
Wc E. 284 "INE roog. 


? 


3 


by the comm 


55 EVIDENCE. 
of opinion, That it was ſafficient for the plaintiff to ſhew 
the r afieng us furh, without bringing proof of his 


being appointed by the Pot-office. 


So in an action by the plaintiff under flat. 27 G. 3. r. 26, 
for the penalties under the Po?-horſe duty, brought by the 
farmer, it was held not nece for the plaintiff to give in 
evidence his 8 — by the Lords of the Tregſury, or 

ioners of the ſtamp-duty; it is ſufficient 


proof if the deſendant has accounted with the plainti f as farmer 


F the duties, and paid him as fuch. 
So in an action 2gainſt the defendant for non-reſidence, | 
the plaintiff is not called upon to prove admiſſion, inſtitution, 


in _ - maintain his action; it is ſuKicient 

for him to prove the feurral acts done by the defendant as parſou; 

as receiving the tithes, ſerving the — Py 
5. A fifth general rule of evidence is, © That hearſay is 


cc no evidence.“ 


For as evidence upon oath is only admiſſible in a court of 
juſtice, the firſt ſpeech being without oath, the oath of another 
only going to prove that it was ſaid, proves but a bare ſpeak- 
ing, and fo is of no weight or importance; beſides, if the * 
perfon who ſpoke the fixft words be living; what he has been 


heard to ſay is gat the beſt evidence. 


But 1ſt, Though hearſay be not Allowed as direct evi- 
dence, yet it may be admitted in yorroboration of à witnyſs's 
teſtimony, to ſhew that he affirmed the ſame thing before on 


_ other -ovecalions, and that he is ſtill confiftent with himſelf; 


but this is not evidence in chief; and it is doubtful if it is & 
in reply. . 3 35 N 

But what a party has himſelf been heard to ſay reſpecting 
the matter in diſpute, is good evidence againſt himſelf; as in 
the caſe of che admiſſion of a debt ex gr. ſo are converſations 
which have paſled in the hearing of the party reſpecting the 


matters in difference, and which were uncontradicted or ad- 
mitted by him, good evidence; as is the conſtant. practice at 


Prius. 
2. „Where poſitive proof is not to be ha, the declara- 
2 _ 7 . and who are en are ad- 


1. As in queſtions concerning legitimacy ; for it is the prac- 
tice to admit 'evidence of what the parents have'been heard 


to ſay reſpecting their being married or not; for the pre- 
fſumption ariſing from © cohabitation is ſtrengthened or de- 


ſtroyed by ſuch declarations, which are not to be given in 
SIT : mM = evidence 


way or the other, tes n | 


2. $0 hearſay is good evidence in caſes of pedigree, as to Grimwade v. 
prove wha was a man's grandfather ; what children he had; Stephens, in 
when he married, &c. of which it is reaſonable to preſume _ | 
that better evidence could not be had; for matters of no 9 
direct importance, ſuch as thoſe now mentioned, are only * | 
known by reputation ; for no written memorial of ſuch mat- 
ters is uſually kept. 5 b | 


As in this eaſe, which was an ejectment; Mr. Sharp who puke of Athot 
was attorney in this cauſe, was admitted to give evidence v. Aſhburnham. 
what a Mr. Worthington had told him he heard and knew re- E. 14 G's | 
ary Bo yg pedigree of the family, Mr. Worthington then Dull. NPs 


* 


In ejectment, evidence was given that one James Haſſand Rowe v. 
(whoſe title if living or that of his iſſue would ſuperſede Haſland. 
that of the leſſor of the plaintiff) was living, a poor labour- 1 Black. Rep. 
ing man at Liverpool, ſixty years ago; five witneſſes depoſed 49% 
that they believed he was dead without iſfue, but knew 
nothing certain; the plaintiff produced the regiſter of Mol. 
tam to ſhew that one James Haſſand was buried in 1707; 
but this ws mes appeared 2 have been altered from 
Harrox, but * om or where did not Fm uſtice Chve 


left it to the jury to decide, Whether nd died without 
iſſue or not? and the jury found for the plaintiff, On a mo- 
tion for a new trial, per £4. Mansfield; in eſtabliſhing a title 
upon a pedigree, where it may be neceſſary to lay a branch 

of the family out of the caſe, it js ſufficient to ſhew that tre 
perſon has not been heard of for many years, to put the op- 
polite party upon proof that he ſtill exiſts. Many perſons ga 

to the Eq and Wet Indies, and are never heard of again: 
what is done on ſuch a trial is no injury to the man or his iſſue, 
ſhould they ever appear, and claim the eſtate; it was proper 
evidence to be loft to the jury, and the rule for a new trial was 


% 


« Hearſay is good evidenee to prove the death of any re- gull. N. P. 
| u beyend jea,” as a perſon be ta prove AA wt 
heard in the family that ſuch a perfon of it had died abroad, Roe ex dim. 
and chat it was believed in the family, and that ſuch a perſon Ellerbook v. 
died without iſſue; and ſuch ſhall be fufficient to entitle the Ser run. 
Neon benin romainder. - © B 253 


| 4 « Hearſay is evidence in caſes of ferdlement of pay- | 


TM E 2” | | As 


field, 1747- 
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ex v. Nutley. As where on an appeal the evidence was that the huſband 
Bott. Sett. Caſ. of the pauper told her that he had been hired to one Smith, 
234- _— but had been turned away to prevent nis gaining a ſettlement, 
519. te ſeſſions rejected the evidence as mere hearſay and-inadmiſ- | 
ſible: on the caſe coming before the court of King's Bench, 


they held clearly, That it ought to have been admitted. 


Rex v. Green The order ſtated, That the pauper was the daughter of 
wich. - Geerge Wall deceaſed, who in his lifetime had declared ta the 
2 Bott. hows witneſs that he was ſettled in Greenwich, by hiring and ſervice 
s Term Rep. 0 3 Captain Saunders; and the order was affirmed on this 
8 e the declarations of the father alone; and it was held 

to be good. - „ | WA 


Rexv. Holy In this cafe the doctrine above was admitted and eſtabliſhed, 
Trinity, in and the court went ſtil] further, admitting the wife to give 
| . evidence of her huſband's declarations as to his ſettlement, 

l. 141. be then being abroad and liuing. 212 64 


5. « Another caſe in which deutz is evidence, is whether 
. parcel er mt parcel?” id. ante Davis v. Pearce, 2 Term 
Rep. 53. and Hollnuay v. Raikes, ibid. cit. Ch, of Ejetiment. 


8 — In queſtions of preſeription, hearſay is good evidence 
« in order to prove a general reputation.” A | 


Skinner v. Lord As where the iſſue was on a. right of wa Pe the plain- 
Bellamont. tiff's cloſe, the defendant was admitted to give evidence of a 
Worceſter, converſation between perſons not intereſted then dead, wherein 
| Ball. N. P. 293. the right to the way was agreed. 2 | „ 


x 7. « What commences by parol may nn bs 
& parol, and that creates a general reputation; in which cafe 
4 hearſay is admiſſible evidence.” 33 


Biſhopof Meath In a ow impedit, the plaintiff derived his title from Ld. 
v. Lord Bel- R. in whom he laid a preſentation of one Knight: the biſhop 
ſet up a title in himſelf, and traverſed the ſeiſin of Lord R. 
the plaintiff gave in evidence an entry in the regiſter of the 
dioceſe, of the inſtitution of Knight, in which there was a 
blank in the plact where the patron's name is uſually inſerted, 
and then offered parol evidence of the general reputation of the 
country, that Knight was in by preſentation of Lord R. : upon 
a bill of exceptions this came on in X, B. when the better 
. * opinion was, That the evidence was admiſſible, the regiſter. 
which was the proper evidence being ſilent; for a preſentation 
may be by parol, and what ſo commences may be tranſmitted 
to poſterity by paroh and that creates a general reputation. 


Bull. N. P. 295 
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8. « And on this head it is in general to be obſerved, that 
« jt is no objection to the admiſſion of hearſay evidence, that 
„the party whoſe declarations are brought as ne evidence, 8 
e would himſelf be an inadmiſſible evidence, provided ſuch e- 
« clarations at the time were indifferent, and uſed without 
4 reference to the queſtion then before the court.“ 3 


As where the queſtion was reſpecting the boundaries of the Rex v. Inhabi- 
pariſh of Aeon and the hamlet of Hammerſmith, a witneſs for m of Fam 


merſmith. 


the defendant proved that an old man, now dead, had told gitt wer. Hill . 
him twenty years before, reſpecting the boundaries of theſe 1776. Ms. 


pariſhes, but the old man had been an inhabitant of the hamlet 
of Hammerſmith ; this evidence was objected to, becauſe the 
perſon who had made the declaration was intereſted: but Lord 
Mansfield ruled it to be good evidence; for at the time the 
converſation took place, there was no queſtion or diſpute 
about the matter, nor could it be ſuppoſed that a man would 
hold a converſation, in order to make it evidence twenty years 
after. | | 4 
5. “Under the laſt rule it was obſerved, That parol evi- 
« dence could in no cafe be admitted to explain written; but 
« jt is a rule of evidence, that where there is a doubt on the Bull. N. P. 297. 
« face of the words reſpecting the matters to which they 
<« refer, in ſuch caſe parol evidence may be admitted to aſcer- 
« tain ſuck facts. | = 


This ambi7itas, or doubt of the eonſtructio 


is divided 
by Lord Boce: | 10 aunbiguitas latens & pate. | 


/ubiguitas latens is that which ſeems certain, and without 
doubt for any thing which appears on the face of the d2ed or 
inſtrument; but there is ſome collateral matter out of the deed 


or inſtrument which creates the ambiguity. 


« Where the ambiguity is of this nature, parol evidence 

“ js admiflible, for the inſtrument itſelf being certain, but 
the doubt ariſing from ſomething extrinſic, extrinſic matter 
„ ſhould be admitted, particularly as it fortifies and gives 

e effect to the written evidence.“ ak 


« But where any implication or conſtruction of law ariſes 

from any written evidence whatever, parol evidence may 
« be admitted to explain that implication; for that is not to 

alter the written inſtrument itſelf.” e 


As where a fine is levied if no uſes are declared, the reſult- Roe v. Popham. 
ing uſes ſhall be to the conuſor; but parol evidence is admiſ- . $0 | 

. > . or am Ve 
üble to rebut the preſumption of ſuch reſulting uſes. | D 

| | [£750 N Cit. Dougl. 26. 
80 15 | 
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Brady cabin. So the ſnplied revocation of. a will by a ſubſequent mar- 
ons s 30. riage and birth of a child, is liable to be rebutted by parot 


| Lake v. Lake. So where a man deviſed four hundred pounds to his wife, 
22 3 and made her executrix without diſpoſing of the ſurplus; Lord 
2 atk. 7 Hardwicke admitted parol evidence to ſhew the teſtator meant 
x Wüf. 313. his wife ſhould have it; for there was no ambiguity in the 
We: will, nor was it to alter the apparent intent of the teſtator; 
for by law ſhe was entitled to the ſurplus as executrix, and 


therefore the evidence was only to rebut the equity. 


Brown v. Sel- But in this caſe, the teſtator having expreſily deviſed the 
ere Dom. reſidue of his perſonal eſtate to his executors, one of whom 

Ball. N. F. 299. oed him money on bond, parol evidence was refuſed to be 
admitted, to prove the teſtator meant to extinguiſh the bond- 

debt by making the obligor executor; for that would have 

been to alter the apparent intent, and not merely to rebut an 


equity. h 
Jones v. New- As where the teſtatrix deviſed her eſtate to her couſin Jobn 
man Cleere, and there was both father and fon of that name: it was 


Bull. NP 296. beld that parol evidence was admifüble to prove that the fon 
1 Black. Rep. Of that name was the perſon meant; for as the objection aroſe 


50. from parol evidence, parol evidence ought to be admitted to 
r anſwer it. N e e 5h 


2 Roll. Ab. 676. So if a man has two manors of the ſame name of Dale, 
and he levies a fine of the manor of Dale generally; parol 

evidence and circumſtances may be given in evidence, to 
ſhew which manor he intended; for that would not be to 
contradid the record, but to ſupport it. | | 


Bull. N,P.297. Ambiguitas patens is that which appears on the face of the 
| deed or inſtrument, and is in fact an omiffion, and can there- 

fore never be ſupplied by an averment; for that in effect would 

be to make that paſs without deed, which the law appoints 
| ſhall not paſs without deed. | 


Bailis & Church As where there was a deviſe in a will, but the deviſee's 
L069 wg name was totally omitted: it was held that parol evidence was 
25 — reds, inadmiffible to ſhew what was meant; for that would be to 

8 add to a written inſtrument. 5 | 


6. A ſixth general rule of evidence is, „ That in all cafes 
« where general character or behaviour is put in iſſue, evi- 
« dence of particular facts may be admitted; but not where 
tt it comes in collaterally.“ | FO EN | EE 


2. It therefore often becomes doubtful whether genera) 
In 


te charaGer is ſo put in ifue or not.” 


In this eaſe, which was à bill: filed by a kept-miſtreſs for Clarks v. Peri- 
an annuity, the defendant: in his: anfwer, ſaid, . & That ſuu 
. was a woman of infamous character before Mr. Parians be- 2 
came acquainted with her; this was holden to be a ſufficient Mr 
putting of her character in iſſue to enable: the defendant to 
prove particular facts. . a 


But where to a bill brought by the wife, the huſband: in his Lord Noneraile 2 
anſwer, ſaid, She had not behaved herfelf with duty and v. Lady Bones. 4 
tenderneſs to him, as became a virtuous wor: leſs _ ys Don: 
his wife; this was holden not to put adultery in iſſue, ſoas. to Bull N . 


enable the huſband to prove particular facts. | 296. 


2. In ar nions for criminal converſation, the defendant may Roberts v. 
give in evidence particular facts of the wife's adultery: with Malfon. 
others, or having a baſtard: before marriage; for by bringing mt y_ 
te action the huſband: puts her general character and behavi- Hereford; 194 5. 
our in iſſue, and as the defendant may examine as to particu- Bull. N. P. 


kr facts, 4 fortiori he may call witneſſes to her character. 296. 
3. In criminal proſacutiams, where the defendantꝰs charac- Bull. N. P. 


ter is put in iſſue by the proſecution, the proſecutor may exa- ibid. . 
mine to particular facts; for it is impoſſible without it to prove 
bis charge. SOT RTE „ 4 


An exception to this is the caſe of indit?ments for barratry, Bull. M. P. 

in which caſe the proſecutor cannot examine as to particular ibid. 

facts, without giving previous notice of it to the defendant; 

fon theſe: proſecutions being commonly againſt attornies, | | 
whoſe profeſſion it is to follow law-ſuits, and it is difficult to = 
draw the line between that and acting as a barrator, it is 3 
_ therefore required that the defendant ſhould know. what parti- 

cular. facts are to be given in evidence, in order that he may 

be prepared to ſhew that he was fairly and profeſſionally em- 


ployed in thoſe things. 


But in other criminal. caſes,, the proſecutor cannot enter Bull. N. P. 
into the defendant's character, unleſs the defendant enable him ibid. 

ſo to do, by his calling witneſſes in fupport of it, and even 

then the proſecutor cannot examine to particular facts; the ge- 

neral character of the defendant not being put in iſſue, but 

coming in coliaterally. 4 „ | 


4. In an ejectment by an heir at law, to ſet aſide a will for Coodright ex 


fraud, and impoſition committed by the defendant, he hal] _ Farr v. 
IcRS. 


not be permitted. ta call witneſſes to prove his general good Winten Sum. 
character. | | (OS WEI AL. 1789. ©) 


y 4.3. 1 N 3 — W e ta gi, Nd. Zuller, 

5. As to how far the dh rs. of ⁊uitnaſſes may be queſti- Juſt. 

oned on trials, it is ſettled, I 5 0 
5 wi | 


— 
* 
* 
s 


* 
hs - 


790 © EVIDENCE. 


13:8 Bull N. P. 296. 1. If you will impeach the credit of a witneſs, you can 


only examine into his general character, and not to particular 
facts; for every man is ſuppoſed to be capable of ſupporting 
the one; but it is not likely he ſnould be prepared to anſwer 
the other without notice: and unleſs his general character 

and behaviour be in iſſue, he has no notice. 17 


| Hardwell v. -* But other witneſſes may be called to impeach his credit te- 


Jarman, ſpecting any matter relative to the iſſue; for whatever is ma- 
Aff. 2789. terial to the iſſue, each party muſt come prepared to prove or 


| Haſtings's caſe. But a party ſhall never be permitted to bring general wok. 


Ver Lord Thur- dence to diſcredit his own witneſs; for that would be to ena- 


| low Chanc. ble him to deſtroy the witneſs if he ſpoke againſt him, and to 


— fron: 900> make him a good witneſs if he ſpoke for him, with the means 
Bull. N. P. 297. in his hands of deſtroying his credit, if he ſpoke againſt him. 


Bull. N. . But if a ene proves facts in a cauſe which make againſt 


the party who called him, yet the party may call other wit- 
neſſes to prove that theſe facts were otherwiſe; for ſuch facts 
are evidence in the cauſe, and the other witneſſes are not 
called directly to diſcredit the firſt witneſs ; but the impeach- 
ment of his credit is incidental and conſequential only. 


Per Aſhurſt, J. If a particular fact go to the competency of a witneſs, it 
Taunton Sum. may be proved by other teſtimony ; as the copy of a record 
pre Roh gre for perjury, felony, &c. ſo of an intereſt in a witneſs in the 
Baron + Baka event of a cauſe: and whether. he be intereſted or not, ſhall 
Bull. N. P. 297. be decided by the judge. SE nt 


9. The laſt rule of evidence is this © That if the ſub- | 
« ſtance of the iſſue be proved, it is ſufficient.” _ 7 


This rule depends upon aſcertaining how far the words 
modo & forma uſed in joining iſſue wo the ſub/tance of the iſſue; 
for where it is ſo, it mult be proved. X 


Loo aſcertain this, an attention to the point really to be 
tried between the parties, ſeems to be the beſt rule. 


Co. Litt. 282. As in an action of waſte for cutting twenty after, proof 


that the defendant cut ten is ſufficient; for the iſſue is waſte 
or no waſte. 23 N 


„Bel. Ab. But ir the iſſue be whether ( Lord Delowar demiſe” or 


706, not? proof that A. B. who was not then but now Lord Dela- 


. war, is not ſufficient; for whether he were Lord Delawar at 
| the time of the demiſe is the iſſue, * e. 


* 


FF Fn 


But however, the rule is thus Jaid down: 1it, That where 
the iſſue is joined on the point of the action, there modo & 
forma are mere-form, and need not be proved, | | 


As where in replevin the defendant avowed the taking as a pope v. Skinner. 
commoner, damage feaſant, the plaintiff in bar ſaid, that J. S. Hob. 72. 
was ſeiſed of an houſe and land whereto he had common, and 
had demiſed to him the 3oth of March to hold from the Feaſt of 
the Annunciation next before for a year; the defendant tra- 
verſed the leaſe modo & forma: the jury found that J. S. made 
a leaſe on the twenty- ang of March, to the plaintiff for one 
year; and mou this be not the ſame leaſe pleaded on ac- 
count of the difference of the day, yet the plaintiff had judg- 
ment; for the ſubſtance of the iſſue is, Whether the plaintiff 
had ſuch a leaſe, by force of which he might uſe the com- 
mon? Yet it muſt not depart altogether from the form of the Bull. N. P. 206. 
iſſue, as if it had been found that he had a right of common 
by leaſe from another, that would have been bad. 


| 2dly, «© But where a collateral point in pleading is traverſ- Co, Litt. 202. 
. ed, then modo & forma is of the ſubſtance of the iſſue, and | 
“ muſt be proved.” 5 3 | 


As if a feoffment be alledged by two, and this is traverſed Ibid. 
modo & forma, and this is found the feoffment of one, there 
modo & forma is material. . | 
So if a feoffment be pleaded by deed, and it is traverſed Ibid, 
abſq. hoc quod feoffavit modo & forma, the jury cannot find a 
feoffment without deed, 5 


THE END. 
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AN INDEX OF THE PRINCIPAL MATTERS. 


8 &S- * 
ABATEMENT. | | | | | 
Ir an action is brought againll one So it is a good plea in dander Page 519 


of ago without joining the others, 

muſt be pleaded in ——_— 
ell 

If two are bound jointly in a bond and 

one only is ſued, ke ſhould plead that 


matter in . | 246 
How / ſuch matter ſhould be pleaded 15. 
If a bond i is made to ſeve , and all do 


not joiv in the action, it muſt be plead- 
ed in abatement 247 
If a perſon is ſued as executor, he may 
plead in abatement that he was admi- 
niſtrator 256 


If a covenant is joint, and all do no teen 
in the action, it muſt be pl 
_ abatement 3 8 


That the goods are the property of a 
ſtranger is a good plea in abatement in 
an action of repleyin 351 
Ho to plead ſuch matter | 
| To actions of treſpaſs,” 2 or te- 


nancy is common mu ſt be pleaded in 
abatement 


411 
If one — of a hip is ſued, he . 
muſt plead that matter in abatement 


623 
Abuttal. 


If the plaintiff in treſpaſs ſets out the 


abuttals of his cloſe, he muſt prove 


them as laid 417 
Aacord and Sauiſadiu 87 
How to be pleaded i in an action of aſ- 
ſu mpſit * 147 
What payment ſhall amount to it ib. 
What ſatisfaction only is good ib. 


What ne a good plea to this effec 
mould haye 230 


How it is to be pleaded to an action of 
. covenant 308 


Accord and ſatisfaQtion i is a good 1 in 
treſpaſs 


Gould ſhew hows. it was done 545 
454 


The ple 
"ot it in a good plea in eſect met 


ibid. 


15 2 dioceſe, how it is to be plead- 


Account. 
Under articles to account, aſſumpſit will 


not lie | 
Aliter on a promife to account 
How ſuch promiſe muſt be laid 


15. 
15. 


| Where an account is balanced, and 


ſtruck on the diffolution of a oy 
ſhip, aſſumpſit wilt Me 

Count in aſſumpſit on an account, 3 
always be exhibited as ſtated 141 


The court will not admit evidence of an 


unliquidated account ib. 


What accounts current among merchants 


are barred by the ſtatute limitationa 
3 "oP 
Aon. - 

Where a right cannot be c ktely tried 

in any particular form e . | 

ſhall not lie 4 
W bere different matters are to be per- 
formed at different times, when an 
action may be commenced 129 
Demands due in different rights cannot 


be joined in the ſame ation 138 
Admin ifrator. 
Money received under a void n 
tion, recoverable in aſſumpſit 3 3 
In what caſe nat recoverable 


Adminiſtrator may indorſe a note or bill 
of exchange 136 


Tf an adminiſtration has been a 


167 


Where ihe inteſtate his 3 ſid 
9 is to be pleaded to an _ 5 ä reſident at 


different times in differeni diooeſes, 
how adminiſtration is to be granted 
16 
Debt will not lie e! an adrnzeifirathe 
on a ſimple contract 15873 
The ordinary may authoriſe 2 creditor to 
ſue on the adminiſtration bond 200 
How an adminiltrator is to be declared 
againſt in general 212 
How r in debt on a leaſe ib. 


Cannot 


— 


AN INDEX 


— 


W 1 till aides has been 
In an action for adultery the marriage 


granted page 218 
How he ſhould declare in debt 15. 
- Where actions againſt him are to be — 


In what caſes the declaration ſhould v/ 
in the debet and detinet 218 
What matters the declaration by an ad- 
-  miniſtrator ſhould ftate 
May retain for his own debt 
How to take advanta 
How he is to * 
effects 


How payments are to be pleaded 253 


How adminiſtration is to be granted, 


where there are bona notabilia in diſ- 
ferent dioceſes | 255 
What adminiſtrations are void and what 
voidable bad. 


Adminiſtration durante minore ** of an 


executor or adminiſtrator, how long it 


ſhall laſt 255 
Ho far the inventory exhibited by an 


adminiſtrator is evidence 260 


| What is admitted under plene adminjfra- 


vit 201 
Where an adminiſtration has been re- 

pealed, what payments are good 262 
On what covenants an action will lie 
- againſt an adminiſtrator 290, 296 
On what eſtates | 2 
Adminiſtrator pendente [ite may maintain 

eje&ment 439 


How an adminiſtrator may declare in 


ejectment 
If letters of adminiſtration are loſt, how 


they may be ſupplied in evidence 488 


Under what circumſtances he can ſue out 
_ - a commiſhon of bankrupt "a4 
May maintain trover for a taking in his 

own time, or in inteſtare's life-time 


579 
If an adminiſtration is repealed, the kt | 


ad miniſt tator is not liable in trover for 
the goods he diſpoſed of while his ad- 


- miniftration continued | ib. 


Trover will not lie againſt an adminiſtra- 

ror for a converſion of goods by his in- 
te ſtate in his liſe time 587 
No he may declare in trover 589 


What defendant may give ia evidence to 
596 | 


trover by an adminiſtrator 
Hamiraliy, | 

Queſtions of prize belong excluſively to 
ie courts of admiralty, and the courts 
will not grant a prohibitfon for any 
matters connected with prize 401 


' 


' Purchaſe of an advowſon not fimony - 


Adultery. 


muſt be proved page 342 
What ſhall be proof ſufficient of the 
marriage 342 
The church regiſter is ſufficient proof of 
the marriage 


3 The marriage need not be according — 


248 
of a retainer 249 
le of the inteftate's 


251 - What circumſtances operate to increaſe 


- the ceremonies of the church of Eng- 

land th, 
Confeſſion of the wife no proof of the 
fact ib. 


the damages | 343 
What to diminiſh them . 
What defendant may give in evidence to 
diminiſh the damages 344 
If an huſband ſuffers his wiſe to live in 
open proſtitution, no action of adult 
will lie 15 


To actions of adultery not guilty within 


ſix years is the proper plea | 4 
Though the damages are under k 
plaintiff ſhall have his full coſts. ib. 


Advowſon. 


180 

| Affdavit. | | 
The affidavit of a perſon con i Sed of 
crimes may be read i in bis own de- 


fence | | 725 
How far affidavits are evidences 739 
How given in evidence ib. 


Affidavits of illiterate perſons, how to be 


ſworn 740 
Voluntary affidavits, how they differ as 
evidence from an anſwer in chancery 


. 1 

| | Agent. 
Army agent, how far liable on a bill 
_ drawn by an officer e 3-4-4 FO 


Aw action for money had and received 
vill not lie againſt an agent for money 
voluntarily id to him for the uſe of 
his principa 109 


The right of the principal ſhall not be 


tried in an action againſt ihe agent 110 


Where money has been paid to an agent 


by miſtake, in what eaſes he ſhall be 
liable, in what not aa stetb ib. 


Jett * . 


1 10 Ir 


| Agreements obtained by elko or 


which are a fraud on others, are = 
Whit 


hd — . 


What children born abroad may inherit 
| ib. 


OF THE PRINCIPAL MATTERS. 


Whit agreements requiring a note in In avowry for an amercement, a com- 


writing are good within the ſtatute of 


"frauds 7 8 ge 99 
No perſon: can maintain GE 21. an 


agreement to which he is not a party 


= 
Agreements to be performed at different 


times when ſuabfſe 129 
I there is a ſpecial agreement, it ought 


to be declared on 130 
The agreement ſhould be proved ex- 


preſsly as laid ” 8 


Agreements in the alternative how to be 


declared on | | 130 
I plaintiff declares on a ſpecial agree - 


ment and fails in proving it, he may 
go into evidence on the general counts 


„ . 
Words importing an agreement will ſup- 


port an action of covenant | 267 
A recital of an agreement ſhall ſupport 
an action of coycnant , „ 
Vid. Sales and Marriage. 
Alien. 


The wife of an alien enemy, or of one 
vho has abjured the realm, is charge- 


able as a feme ſole 127 
That the plaintiff is an alien enemy is a 
good plea in afſumpfie _ 166 


Alien cannot maintain an ejectment 439 


| Amends. 


The defendant may plead tender of | 


amends in an action of treſpaſs, where 
_ the treſpaſs was involuntary - 416 


aan 3 


10 what caſes debt lies for an amerce- 


ment 197 


In debt on an amercement any variance 


in ſtating the amercement is fatal 213 


What variances are fatal | 2860 


How to declare in debt for an amerce- 


ment 238 


How to be made in courts leet and baron 
| 364 


An avowry for an amercement ſhould 


ſtate that the party was guilty 6 
In caſes of court leet or baron the — 
ard amerces generally, and it is then 


affeered _. e 
The amercement cannot be by the jury 
e ibid, 


to be ſhewn | ; 
How the taking for an amercement is to 


plete title as to the juriſdiction of the 
court and extent of the manor, ought . 


page 365 
be juſtified (Vid. Fine.) 412 


Ancient Demeſne. | 
Tenants by ancient demeſne are excuſed 
from payment of tolls for the produce 
of their lands... i 5 tooth 2 .. 
That lands are ancient demeſne, how to 
be pleaded in ejectment 454 


Money paid for an annuity which be- 
comes afterwards void, is recoverable 
in aſſumpſit ; . | 3 

But it is not recoverable againſt the 

ſurety ſor the payment of the n | 

33 | 1b. 

Grant of annuity is not uſurious 178 


Annuity. 2h 4h 


| Aliter if colourable only to hide a real 
Joan 3 ] 


| An fever. 


In chancery, ip what caſes it is good evi. 
ene | 7689 


Apportionment. 4 id. Inſurance. 


Apprentice. | 
Aſſignee of an apprentice cannot ſue on 
the covenant 294 
Arreſls. 


Money promiſed to a bailiff to let a party 
arreſted to bail, is not recoverable in 
aſſumpſit 90, 92 

Bonds given by perſons under arreſt, in 


what caſes void _ 5 185 
What arreſt will juſtify a battery , 314 
What arreſts dre illegal 36 
Arreſt of an executor or adminiſtrator is 
illegal. | | 327 


Of arreſts of a witneſs "— aaa 
Of peers, certificated perſons, or bank - 


rupts _ 1 
Of arreſts on a Sunday pet, colt bbs 

* Arreſt of a felon by a private perſon, 
KMS 5h ans X — IIS 
Bare words will not make an arre!!, 
without touching the bod 604 


The arreſt muſt be made by the authority 


of the bailiff | . 


It muſt be by virtue of a warrant ſigned 


and ſealedby the therif 1. 
pe 5.8 


AN INDEX 


The bailiff need net ſhew- his warrant 


unleſs ſo required page 604 
In what caſes doors may be broke 1 


make an arreſt 

If a 1 Hlegally arreſted be while in 
charged — a fair arreſt, it 

ſhall — good — valid Soc 
. on a Sunday are void ib. 
alſe impriſonment will lie for an arreſt 

on a Sunday ab. 

| What arreſts on that Jay nay be good 


The writ ſhould be of the er 


Delivering a writ to a ſheriff againſt a 


rſon when in cuſtody is a good ar- 
— 


Aſaub. 


| What hall. ecalline an aſſault in law 
| 312 
- How it differs from a battery b. 


The act need not be immediate 313 


But muſt be wilful 
Muſt be done without the party's 1 
i101 


| What (hall excuſe an aſſault ut 


ult 
; 313 
Vid. Declaration, Pleading, Evidence, 
Verdid, Damages, and Coſts. 
Son aſſault demeſne, what is good evi- 
dience to ſupport it . 8 
Every aſſault will not juſtify every 


tery . 


Theme be given in evidence under it 
Aſets. 


In declaring againſt an executor on a 
promiſe of reſtator's, it is|not neceſſa- 
ry to ſet out that the defendant has 


Whar are good juſtifications: in 


320 


afſers - 138- 
Payment of intereſt on a by an 

executor proof of aſſets „5 © 
JIhidem © 261 


Where an executor is chargeable though 
he has no affets 199 
oY the heir is chargeable by reaſon of 


216 
| wir leading by an executor or ad- 


ator is an admiſtion of aſſets 


| How far a creditor ſhall be bound bo 
| judgment of aſſets . arciderii vt 
260 


If the jury find u in Hrbed * 


ſhall be aſſets here bor 26 
The heir is chargeable with the aller — 


the time of bis anceſtor's death 247 


Vid, aue. Eee, and Heir. 


Mees. 
When and how far aſignee of If 
chargeable in debt for rent 201 


How far an executor or . 
may aſſign 


Where debt for rent is to be Wires 


againſt an aſſignee 
How an aſſignee is to be declared al 
in debt for rent 220 


—_— is bound by a covenant not to 
gn 276 
| What covenants ſhall lied aſignees _ 


Who is liable as aſſignee 289 
Where aſgnees are not we! in cove- 

nant 290 
How far aſſignee is chargeable 291 
How far the affignee to be chargeable 

muſt be in poſſeſſion | 292 
Aſſignee of part liable in corenant ih. 
What covenants ſhall not extend to aſ- 


nees 
* er what covenants he may ſue Fs 


s of the reverſion under (tat. 32 
8. c. 34. n 


' paintain 


How breach of covenant is to hehe 


where an act is to be done by or to 
_ allignee. 3 | 302 


Ta Bank-rupe, 
2 Aſignment. 


Covenant not to aſhgn, what ſhall be a 


breach 276 
What is a Waiver of a breach 1 


Covenant 


In caſe of Bankruptcy, how pared 965 


Hub. 6 
On what contracts it hes 2 


Lies to recover money paid under a miſ- 


take, or through decent © | L 
—— u recover money paid for a conli- 


deration which happens to fail ib. 


— io recover money paid to one acting 
"onder a void authority 3 
o recover money obtained by ex- 
tortion, impoſition, or oppreſſion 4 


— to recover money embezzled 5 


Lies 


CC 


28 22 


= 


Les to recover money ordered to be paid 
under an erroneous judgment page 6 
do recover money paid under an il- 
legal contract | 1:0 
n recover money under a bye - la- .] 7 
u recover fees of oſfioe 8 


When e s diſſent appears, the law 
will not raiſe an implied contract to 
ſupport aſſumpſit 86 


Aſſumpſit will not lie on a voluntary 
_—_— 4 „„ 
What mall be deemed a voluntary 9 
tel; 5 ib. 
Aſunpft will not fie on an illegal _ 
acti | | 
Nor will it lie to recover money for do- 
ing an act which the party ſhould have 
done without reward | 92 
Nor where the demand ariſes from a 


frauduleui tranſaction 9 3 
Nor where it is founded on an unconſci - 
entious demand 94 
Nor where the conſideration is frivolous 
or groundleſs ; ib. 
Nor where the debt is due by an | 


Money paid on a conſideration bad 
law, yet is not recoverable back again 


in aſſumpſit 98 
Aſſumpſit will not lie where it will not 
completely try the queſtion 98 


la aſſumpſit againſt an executor or ad- 
miniſtrator, and ple adminiſiravit 
pleaded, plaintiff muſt prove his debt 

h 261 
Vid. Declaration and Pleading. 

If the ſheriff pays the debt of a defend- 
ant who, has eſcaped, he may maintain 
aſſumpſit againſt him for ic 612 

| Aſſurance. | 

Covenant for further aſſurance, how it is 

to be made 278 


| Attachment. 
Foreign attachment is a good plea in aſ- 
fumpfr 39 
What in ſuch caſe muſt be proved 166 
What debrs can be attached by foreign 
attachment | | 231 
How foreign 'attachment is to be pleaded 
to an action of debt 14 58 232 
Plaintiff in the action ſhould. have notice 


5 | ib. 
What attachment of the goods of a trader 
is an act of bankrupecy , $36 


Any perſon injured by an 


' OF THE PRINCIPAL MATTERS. 


Foreign attachment in caſe of bankruptcy 
0 N 


Money received under a forged power of bs 
attorney recoverable back DE 


| Fees of an attorney recoverable in of | 


ſumpſit | 
Maſt furniſh a bill under the ſtat 3 Fac. 


1. c. J. W Ges. 2. c. 23. 9 
In what caſes it is not neceſſary for an 
attorney to furniſh a bill 


ib. 

Cale of ſet off 9 
Does not extend to buſineſs done in con- 
veyancing, or in the inferior courts jb, 
Anorney's bill for buſineſs done at ſeſſions 
referred | | 9 
In what caſe put to prove the items 9g 
In what caſes the court will ſtay proceed- 
ings on an attorney's bil! 10 
The ſtatute of limitations runs againſt 
demands of attornies for their fees 148 
An attorney cannot maintain an action of 
_ for buſineſs done for a third per. 

n | | 


f 
"The court will not allow a whole ” 


ment to be ſet off without ſecuring the 
attorney's bill | 241 
How an attorney ſhould make a leaſe in 
the name of his principal 259 
May be liable to an action for falſe im- 
prifonrgent together with his client 
e 0 
In an action by an attorney for words 2 
is ſufficient that he has practiſed as ſuch 


. 21 
Is liable to an action on the caſe for . 
glecting the ſuit of his client 617 


By what the damages in ſuch caſe ſhall 
be regulated | ib, 
The court will not interpoſe in a ſum- 
mary way = We" 
attorney in 
conducting an adverſary ſuit, - a 
maintain caſe for the injury 618 
In declaring againſt an attorney for negli. 
| gence, miſreeital of the writ on which 
+ the firſt ſuit was grounded is fatal 652 
How far attornies are p-rminted to give 


evidence againſt their client 947 

| Awowry, PEAS LA 
How an avowry differs from à conuſance 
| 354 


Defendant may avow generally without 
naming any tenant, by (tat. 21 Men. 8. 
c. 19 2 ib. 

| How 


0 9 * 
* 1 pe » 7 
0 A 7 5 
nnz 
* 


How avowries ane to be male under ie IF defendant is nonſuited after avowry, 


ſtature | page 354 
How far particular eſtates are to be Kee 


| Statute 3 to all caſes of avowry 


All rents may now be avowed for 355 


Avowry for a nomine pane mult ſhew a 
demand ' | | 
| Avowry for part of the rent ſhould ſhew 
| bow the reſt was ſatisfied 
 Avowry for more than is due not bad ib. 
Perſons not ſolely ſeiſed, bow they muſt 
| avow, as Coparceners, e. g. 
Defendants may avow generally that 
plaintiff held under a certain article 
without ſetting out landlord or leſſor's 
title or tenure, by ſtat. 11 G. 2. c. 19 
| 8 
If defendant avows under the — 
nil babuit in tenementis is a bad replica- 
tion | , ib. 
Copyhold caſes not within the ſtat. 


in fee · tail or for life, may diſtrain by 

ſtat. 32 H. 8. c. 37 5. 
Conſttudtions on this ſtatute ib. 
They may diſtrain for arrears on leaſes 


| 9 "or 359 
- Defendant may have judgment in replevin 


though he miſrecites his title 360 
How to avow for a taking for damage 
feaſant to a common where the num- 
ber of cattle is certain or uncertain 


360 


What the avowry for an amercement 
ſnould ſet out wn 
How ſuch avowry ſhould ſtate 
Ke. to amerce | | 
Several perſons cannot join in an avowry 


374 


Except coparceners, and - joint-tetants 


who may join, but not tenants * 2 


mon . 
If che plaictiff in ayowry for rents, cuſ- 
toms, ſervices, &c. is barred, the de- 


fendant ſhall have coſts and damages, 


ſtat. 21 H. 8. c. 19 | 375 
If the plaintiff is nonſuit before iſſue 
| " » joined, the defendant may recover the 
rent-arrear by writ of inquiry, by ſtat. 
17 Car. 2. c. 7 276 


But defendant need not proceed one. 


the ſtatute : 
A writ of ſecond deliverance ſhall ſuper- 


ibid. 


o 


ſede the proceedings under the ſtature , 


355. : Rt 
ib. If the jury wi. o try the cauſe negle& to 


356. 
8 


357 


| ib. 
Executors and adminiſtrators of tenant 


364 
the right, 
ib. 


che jury who try the iſſue ſhall ingune 
of the rent arrear, value of the goods 
under ſtat. 17 Can. 2 page 377 


aſſeſs damages, it cannot be done 
writ of inquiry ; 2 . 
Statute does not extend to diſtreſſes for 
poor rates, damage feaſant, &c. 378 
| Audion. Vid. Sale. 
Auctioneer cannot vary the printed parti. 
cular by any verbal declaration at the 
fale | 12 
Goods ſold by auction not within the 
. 15 
Depoſit at a fale by auction, how far it 
binds _ | | 15 
Till a lot is knocked down, the bidder 
may retract 3 2 
In what caſes an auctioneer is liable to in 


o 
[ 


1 


action in his own name | 1 
Auctioneer may maintain an action in his 
ovn name for his goods ſold 17 

bs. Authority. 


Money paid to any one acting under 2 
void authority is recoverable, in aſ- 
ſumpſit | 9 
That authority not void where given by a 
court of competent juriſdiction 3 
When a perſon is ading under a legal 
authority, it ſhall excuſe a bauery 386 

Award. 
That all matters were referred, and an 
award made, is a good plea 167 


In debt on an arbitration bond, the plain- 


tiff ſhould ſer out the award 209 
If an executor ſubmits to an award, it is 
an admiſſion of afſers . 354 
5 5 
BAIL. , 


For what ſom the ſheriff muſt rake ſpecial 


. 1092 
In what manner the bail bond muſt be 


given under 23 Hen. 5 190 
The directions of the ſtatute muſt be in 
b 0. 


every reſpect obſerved  _/ 

The bel bond mult be founded on good 
and legal proceſs „0 

How the bail bond may be aſſigned wo 
ſtat. 4 & 5 Ann. c. 16. : 
| | . ' Aſſignment 


ow A 


Pha AAS. © Re Bo 


Cannot traverſe the arreſt of the princi- 


OF THE PRINCIPAL MATTERS. 


Aﬀgnment ſhould not be made till the | 


days expired page 191 
When the aſſignment may be made 2 
Who only can make the aſſignment, and 


when the action muſt be brought 192 
How bai] above is to be put in n 


Proceedings on the recognizance is either 
by debt or ſcire facias | 193 
Plaintiff cannot proceed againſt the bail 


till non eff inventus returned on the ca. 


„ | th, 
When the bail can ſurrender their prin- 
cipal 194 


When plaintiff proceeds by ſcire factas 
the bail ſhall 18 to the return i the 
ſecond to ſurrender the principal ib. 


But this is matter of favour * ib 


la what caſes the bail ſnall be diſcharged 


4 8 N 19 
Ia what manner the bail muff e 
ia order to diſcharge their principal 
2 
If error is brought, how far the bail 
ſhall be diſcharged 


ant can plead 237 


5 ee 

How far the bail are liable in debt 265 

In actions of aſſault, defendant may be 
held tg ſpecial bail 324 


» Bailiff. 

Promiſe made to · Hailiff to pay the debe 
on condition of his letting the party 

o at large, is void 900 
Aſſumpſit will not lie on a promiſe of 
money for doing what was his duty 
without any reward 92 
If the defendant in replevin make conu· 
ſance as bailiff to J. S. plainuff may 
trayerſe that fact . „ 


Vid. J. iberty. 
e . Bailment. | 
What are the different ſpecies of bail- 
ment 618 


la caſe of a naked bailment without pro- 


pt 10 bailee, he is coly chargeable ir 
An file be rp Wat 
1 | 71. Carrier and lun leqper. 


| * goods are bailed for the purpoſe of 


trading or acting by commiſſion with- 


; 195 committed, is recoverable in aſſump- 
o debt on the bail bond, what defend- | 2 | 


out profit to bailee, he is chargeable 

in caſe of loſs only for neglect page 425 
IF things are lent to any perſon, he mult 

© uſe them for the purpoſes only for 
which they were tent, or he is liable 


| Bankrupt. | . 


Money given to a creditor to induce him 
to gn the bankrupt's certificate, is re- 
coverable in aſſumpſit TR 

Bankrupt may after his bankruptcy in- 
dorſe a bill of exchange, given before 
it for a valuable conſideration 30 

hat action the aſſignees may maintain 

im their own names * 119 

A legacy or other property coming to a 
bankrupt before the allowance of his 
certificate by the chancellor, belongs 
to his aſſignes + th. 

Money levied by fi. fa. on the goods of 
a bankrupt after an a& of bankruptcy 


8 
What payments made to a bankrapt 
after a ſecret act of bankruptcy are 
protected by flat, 1 Jac. 4. c. 15 ib. 
What payments by a bankrupt after a 
ſecret a@& of bankruptcy are good 


under ſtat. 19 C. 2 . 

Aſſumpſit will he againſt aſſignees under 

an order for a divided 121 
Haw aſſignees are to declare in aſſumpſit 

| ED | 5 GEIP 

Bankruptcy in the plaintiff, how to be 

pleaded "+66 


A bankrupt may maintain aſſumpſit for 


what he earns after his bankruptcy 


| 1 I 
That the defendant has become 3 
rupt, how to be pleaded ib. 
To what debts the certificate is a bar 158 
Bankrupt may bind bimſelf by a pew 
promiſe before his certificate obtained, 
which ſhall be good ib. 
In what caſes a bankrupt ſhall be diſ- 
charged in caſe of aſecond N 
How a bankrupt ſhall be relieved, if 
when he becomes ſo pending the ac - 
„„ ̃ OT OG 
Covenants in a leaſe nt diſcharged by a 
bankruptcy , | * 499 


How debts are to be fer off againſt actions 


the aſſignees 
3 F 


„ 


e 


Gags: ©: 


Bond giren by a bankrupt after an act of 


bankruptcy committed, not diſcharg- 
ed by his certificate page 246 
Bankrupr is liable in covenant for rent 
accruing after his bankruptcy 291 
- Covenant to repair, pay rent, &c. not 
diſcharged by the bankruptcy 
The commiſkoners of bankrupt are liable 
to an action for falſe impriſonment, 
for committing the bankrupt, in what 
caſes 331 
If the goods of a trader are taken in ex- 
| ecution, but before they are fold he 
becomes a bankrupt they belong to the 
alkgnees, - 903 
Treſpaſs lies by a perſon againſt whom 
à commiſſion of bankrupt has been 
ſued out, be not being an object of the 
bankrupt laws againſt the aſſignees for 
taking his goods 113498 
Aſſignees of a bankrupt eſtate cannot 
maintain ejectment for the bankrupt's 
eſtate before inrollment of the deed of 
aſſigument | 431 
Sale by the commiſſioners of an eſtate 
tail of bankrupt equivalent to ſuffer- 


ing a recovery 1 $6 438 
Who are traders within the ſtatutes of 
bankrupt > 2 45 
There muſt be a buying as well as a ſell- 
ing , 307 5- 546 
Handicraft, or mere working trades, 
not. within the bankrupt laws 1b. 
The trade need not de Jawtul 347 


Perſons uſing trade, whatever other pro - 


feſhon they may be of, may become 
bankcupts + iS. 
How far the drawing and re drawing 
bills of exchange ſhall make a man 
an object of the bankrupt law 547 
The buying and ſelling muſt be general 
Vid. Innlecper, Vidualler, and Flea 


A perſon reſiding abroad, but trading 


here, may be made a bankrupt 55 
What departing from the realm ſhall be 

held an act of bankruptcy... 552 
What remaining abroad is ſo | 
How far being denied to a creditor is an 

act of bankruptcy 552 
A. banker's (topping payment is not an 
act of bankruptcy | 
is an act of bankruptcy ß $54 
It. mult be to avoid payment of a 117 


The petitioning ary a debt muſt be a 


Ns; 


554 
- What departing from the eefioe bart 


What arreſt and lying in priſon for two 
months is an act of bankruptcy p. 555 
From the time of the ſurrender only the 
perſon ſhall be a bankrupt ww 
What eſcaping. from an arreſt or being 
_ outlawed is an act of bankruptcy th, 
What fraudulent procuring of his goods 
and chattels to be ſequeſtered or at- 
tached is an act of bankruptcy 556 
What oatlawries are acts of baoktuptcy 
What to yield himſelf to priſon 3. 
Wha? fraudulent grant or conveyance is 


an act of bankruptcy | 557 
The aſſignment mult not be of a trader's 
whole ſtock in trade „ 558 


An aſſignment for the purpoſe of de- 
frauding any of the creditors, is an act 
of bankruptcy, and void ib. 
What aſſiguments a trader may make 
554 


What payments to the petitioning credi- 


tor are acts of bankruptcy 560 
How far obtaining a protection is an act 
of bankruptcy „ 
What is an act of e e a trader 
having privilege of parliament ib. 
A plain at of bankruptcy cannot be 
purged | 56 
What are good petitioniag creditors 
debts under ſtat. 5 G. 2. c 30 561 


legal one, and for which an action 


would lie TA. | 502 
The debt muſt be due at the time of the 
act of bankruptcy commirted 563 
Need not be contracted during the trad- 
ig 85 „„ 
What are good petitioning creditors 
debts 9 
Notes bought in at ten ſhillings in the 
pound are good petitioning creditors 
debts ib. 
A commiſſion may iſſue againſt one part- 
ner for a partnerſhip debt 565 


Executor of a bankrupt cannot ſue out 


a a commiſhon of bankrupt againſt ano- 
r wits „„ 
How the iſſuing of the commiſſion and 
' the aſſignment is to be proved ib. 
V/ hatever is in the bankrupr's poſſeſſion 
when he becomes fo, is liable to his 
commiſſion by ſtat. 21 Fac. I. c. 19.i. 
If mortgagee of a trader's effects ſuffers 
him to. remain in poſſeſſion, he loſes 
'the benefit of his mortgage, 8 


The ſtututt does ndt etend/to aſſign- 
ment of ſhips ar fea page 566 

Nor to caſes where he has only the tem 
porary poſſeſſion e 


Nor to caſes in which he has not the 


order and diſpoſition _ 56 

Vendee or mortgagee muſt take poſſeſ- 
ſion when in his power 568 

Goods in the hands of an executor or 
adminiſtrator do not belong to 7 — 
aſſignees 

Gods the property of the wife, ed 
vetted in truſtees, do not belong to the 
huſband's athgnees 572 

Extends to cafes where the bankrupt is 
in poſſeſſion of the goods of wh. 


Except in the caſe of elan or fs 
ors ENS 
Mere 6 unconneSied with other 

circumſtances, is not ſufficient 571 
The aſſignment has relation to the act 
of bankruptcy $73 
If an extent iſſues before an act of banſe= 
roptey, but the liberate not executed, 
it halt bind the goods of the bankrupt 


574 
The king i is not bound by the ſtatutes of 


| bankruptcy, but ly by the actual bt: | 


ſignment ib. 


Neither the bankrupt nor his wife can 
be a witneſs to prove an act of bank- 


ruptey committed 1 
A creditor who has ſold his chance of 
recovering his debt under the com- 


miſſion, is a good witneſs to prove the 


| petitioning creditor's debt th, 
An action on the caſe lies for maliciouſly 
ſuing out a commiſſion of e 
2 


Baron and Feme. 


Feme covert cannot indorſe a note or bill 


of exchange 29 
The huſband liable ſor the debts of his 
wife dum ſola 3 


| Huſband always liable for neceſſaries 


furniſhed to the wife during cohabita - 
tion 


Not liable where he forbids widafiten 


from truſting her 3 
Wife cannot borrow money even to 1 
for neceſſaries 0 

What ſhall be deemed neceſſaries 
If the huſband turns the wife away, he 


i $ liable for neceſlariesfurniſhed to her 


How the huſband may plead - 


124 


OF THE PRINCIPAL MATTERS. 


A man ſufferitig a woman who lives with 


him to aſſume his name ſhall be charg- 
ed as if ſhe was his wife poge 124 
If the wife elopes, the huſband Hall 302 
be chargeable 125 
Neither ſhall ſhe herſelf ib. 
If the wife has a ſeparate maintenance, 
ſhe ſhall be Werten for her own 
debts 126 
What ſeparate maintenance fhall diſ- 
charge him 126, 127 
In what caſes a woman may be charged 
as ſole 3 
How the buſband ſhall ſve for money 
due to the wife 
Where ſhe may join ib. 


How far he has the benefit of her con- 


wide ib, 
In what caſes a wife may be a witneſs 
againſt her huſband 143 
How far huſband and wife are charge- 
able in debt for rent 070 OS 
How to be charged in debt on a bond 
made before marriage to the wife 219 
Baron may bring an action in his own 
name, on a bond to him and his wife 
200 
How a feme covert may "foe by the cuſ- 

tom of London ' © 

For what things of the wife the bulband 
may ſue alone ib 
Though the wife is under age, the huſ- 
band and wife may appear by oy 
ib. 


$ 


How huſband ad wife ſhould join in 
covenant for rent of the wite's land 
under ſtat. 32 H. 8. c. 28 295 

Where the huſband may ſue alone 16. 

A man juitify an aſſault in defence 

of the Wife, and the wife i in defence 


of her huſband | 314 
For a' bartery of the wife, don the 
action is to be brought 316 


How the wife is to plead a e 


in defence of her huſband 318 
3 
What in ſuch caſe is good evidence 321. 


In actions for debts of the wife before ur 


during coverture, how huſband and 
wife are to be arreſted. | 327 


Vid. London. 


Hutand ſeiſed in "ge of 1 may air 5 8 
413 $6.50 338 


Wy 3F2 — Huſbaad 


3 


AN INDEX- | + 


Huſband: alone may — and avow 
__ _ taken * marriage which 
belong to the wife Page 375 
Por — due to the huſband and wife, 
the buſband alone may avow ö. 
Huſbands ſeiſed in right of their wives 
holding over after the determination 
of their eſtates are treſpaſſers ib. 

In what caſes they ſhall join in an action 
of | 434 
Wife cannot give :rmiſion to take the 
goods of her huſband 413 

if the huſband ic lands of the 
\ viſe, By or hergheirs may have an ac- 
tion of ejedment after his death 
e 

If the wife alien land which comes 
from the huſband, his heir may after 


Her 2 maintain <jeQmens for 


| 43! 
Fam * and feme ſhouſd declare in 

_ . tjeament 449 
How far feme coyert ma deviſe 476 
Feme covert having a ate mainte- 
nance may be a bankrupt ' 
A feme ſole trader who commits an 40 
of bankruptcy, cannot be made, a 
bankrupt ſhe marries ib. 
Cannot be witnefſes for or. againſt each 
= 66 
A eme covert trading ſeparately may by 
the cuſtom of London be a, bankrupt 

| 551 
Baron and ſeme may join in trover for 
good which were the wife's before 


marriage $79 
Trover will lie agaioſt bath fora conver- 


— = o - - 


2 7 7 in a ſecond commiſſion catigot 


be a, witneſs, unleſs. he has paid ft-: 


teen ſhillin ogs in the pound 592 


Declaration. 


5 Bargain and Sale, 

All aſhgnments by bargain and ſale muſt 
be inrolled within ev months 431 
a. "FER Ballard. x. 7 ca 

Vid. Marriage. 


If the marriage is not rightly celebrated 


the e bat 
4 


. 33- it is „ 


according to the NN act 26.0. 4 


a? * kad „ 


* 


55¹ 


| Need not expreſs to be for value receiv- 
ed 


The inability of the huſband. 


may - be 
good evidence to baſtardize the iſſue 


87 

Though a man has been divorced ub 
Jrigiduatis, if he marries again, and 
has iſſue, they ſhall not be baſtards i}. 

Proof of want of acceſs ſnall baſtardize 
the iſſue ib. 

If a divorce a menſa at bord takes place, 
the children born during that period 
ſhall be held to be baſtards - 


The wife ſhall oor. be admitted as 4 W- 


neſs to prove want of acceſs, and ſo 
baſtardize the iſſue 4385 
How long the iſſue may be born after 
the death of the huſband to be held 
legitimate ib. 


Patents may baſtardize their ſes born 


be fore marriage, but not thoſe born 
after LS | "A. 


Bill in Chancery. | 
If filed before ſix years expired, ſhall 
prevent the ſtatute of limitations 153 


Bells of Exchange ind Promiſſory Notes. 


What bills or notes are of a negotiable 
nature | 24 
What are void and not negotiable. . 25 


| 27 
Any alteration of a, bill, of exchange i in a 
material part, ſhall avoid it 28 
Who may indorſe bills or notes 29 
Bills of exchange payable to two, 5 8 
6 wal darts 2 8 
u. what caſe a akrupt may iodor! e a 
bill of exchange 30 
lo what ms the indorſement i is to 
be made il. 
How 510 under 51. are to be mods and - 
indorſed 28 
Effect of indorſement in blank 30 
No bill. or note can be indorſed for part 
of the fam 31 


Bill of exchange or promiſſory, note, 


an be indorſed over. after: the we 
i; is due 


Of. the nature and effec of indent 


FL 4413 fr 


Effect where the ae hr 


perſon only, and 2 33 


Io. what. order the wt orb 
bill. or, note are . 34 
HO: the indorſee. n U 10 2 4 th 


What 


OF THE PRINOIPAL MATTERS. *' | 


What he td prove at the trial page 36 
Bills payable to ſictitious payee when re- 
| coverable 37 
Bills or notes in what caſes impeachable 

on the ground of illegality 27 
No perſon chargeable through the medi- 


um of à bill of exchange, unleſs bis 


name appears on it 38 

hills payable to bearer recoverable ww 

every circumlitance 

Payment of a bill which the dwner had 
oſt is good only when paid in the on 

* courſe of trade 

What is a good Ace prancy, of a bill = 


exchange 41 


What an abſolute and what a conditional 
acceptance 42 
The holder of a bill muſt take the ac- 
ceptance to be abſolute or conditional 
when the bill is tendered 41 
Who only can accep: 43 
Bill may be accepred in part 44 
Acceptance need not be on the bill #6. 
Bill may be accepted at any time 45 
Acceptor never can aver the want of con- 
ſideration 46 
Acceptor liable to the law on his ac- 
ceptance ib. 
Acceptor of a bill of exchange only diſ- 
charged. by expreſs words, or drawer's 
paying the bill 47 
What ſhall amount to an expreſs diſcharge 


47 
How the acceptance may be A 


48, 4 
Bill of exchange ſhould not be paid ol 


due 


49 
Of the proteſt of foreign and inland bills 


th. 


In what caſes the drawer is iatitled 3 
damages and coſts againſt payee 
Where acceptance is refuſed: of a bill * 
exchange, an action lies immediately 
againſt ahe drawer | G1 
When a bill ought to be proteſted ib. 
Notice to the drawer of the non-accept- 
ance of a bill of exchange, where 
drawee has no effects of the drawer in 
his hands | ib. 
Proteſt may be on a copy 52 
When a bill is not to be proteſted 6. 


3 5 — not ſufficient evidence withour the 
53 
Prem of inland bills of exchange not 
neceſſary when they are payable after 


ſight 53 
Payment by bill of exchange is a good 


; 


diſchargs of a wits fat, of = 


Caſes of laches of the balders. 4 lun vl, 


in what caſes liable 


When ble ſhould be rendered for pay 


ment or atceptance _ 55 
After laches in the holder, a promiſe 
pay the bill by the indorſee or acceptor 


is void, if he did not know of the 


laches — 5 
How N 2 ay excuſe. notice 
57, 58 


o What ſhall be good notice* of bee | 


ment 


58 
How far uſage ſhall excuſe the laches of 


the bolder of the bill 59 


Bills payable to the exciſe, have ſix 0 


longer allowed than others 
Bills 


they are ſuable © 61 
Money paid by a bankrupt on a bill of 
exchange after a feeret act of bank- 
ruptcy, is good 119 
In declaring on bills of exchange and 
notes, the day is material 1 
How to declare agaitiſt the acceptor 26 
bill of exchange #- 
Statute of limitations a bar againſt bi 
of exchange l 148 


In writs of enquiry in actions on promiſ- 


ſory notes, what is to be proved 180 
In aſſumpſit on a joint note, one defend- 
ant may avail himſelf of a. miſnomer 
of the other | 168 


Judgment on bills of exchange and notes 


referred to a maſtetr K 176 
Debt will not lie againſt the acceptor of a 
bill of exchange | 173 
Note payable by inllallments, when it 
may be fued' ' | | 
Bills of exchange which how ſome time 
to run, are diſcharged under the inſoſ- 
vent acts 245 
Trover will lie for a by of exchange 543 
How far drawin 


exchange will makÞ a man à trader 


within the bankrupt Jaws | 547 
Bondi. ; 

A bond may be pleaded is in bar to an ation 
on {imple contract 167 

What bonds are good id law _ 173 

What parties OY Can 885 a 35 bond 

5 

What 


payable to bearer, in what caſes the 
WA ſhall fall on the bolder 64. 
Of joint and ſeveral bills and notes, how 


208 
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"Where Fe breach need not be 
Where a bond is payable by 1 


AN INDEX 


What mal be 080 dureſs, fo as to 


avoid a bond 47 
What bonds are void in their creation 17 5 
For uſurious bonds, ſee Uſury. 

For bonds given for ſale of offices, ſee 


. Offices. 


For fimoniacal bonds, ſee ene 


What bonds are void for a conſideration 
malum in ſe 182 


Bonds given as Hogs pudicitiæ, are good 
in law ib. 


Vid. Trade, Marriage, Evidence. 5 


Bonds limiting the exerciſe of any legal 


powers, are void 185 


. given for money lent to be applied 


to illegal uſes are good 185 
Aliter if given for a debt ariſing from an 


illegal tranſaction between the proves 


themſelves 


| Bonds eee, for the performance 


of an agreement which is contrary to 
law are void 
What bonds are good or void where the 


condition is impoſſible 3 
The extent of the bond as to perſons or 


things limited to the condition 198 


Either heir or executor may be ſued on a 


bond 


199 
When money is to be paid on a bond at 


different Umes, when it can be ſued 


given to the orllinary 200 
In debt on ſimple contract, the plaintiff 
5 my recover leſs ogy: he declares for 


206 
| How to declare in debt on ſimple mm 


Declaration « on a band ſhould ſtate g to 


by deed under ſeal 


- — 
| Declaration on a bond ſhould concede 


with a profert 


If the deed is loſt, the plaintiff may 4 


dclare ſpecial] 


How a breach 1s to be aſſigned in debt on 


a bond 
aſhgn 208 


how the plaintiff may ſue 210 
How a breach is to be aſſigned on a bond 


in the disjundt ive f ib. 
When a bond is dated at a certain place, 


it yah be meigioned in the declaration 


i, | 


The court will not Wind the venue in 


debt, except under particular circum- 
ſtances page 211 


How to declare on a bond againſt the oh- 


ligor or his heir 


| | 216 
How the heir ſhall diſcharge bimſelf 6, 


How an executor or adminiſtrator ſhould 


declare againſt che heir 480 
How to declare againſt an executor or 

adminiſtrator : * 
How they are to declare 218 
How to declare on a bond to a feme be- 

fore marriage 219 


No parol averment varying the condition 
of the bond ſhall be admitted to be 


pleaded . 
Aliter if a matter in writing iz. 
How far delivery is eſſential to a bond fo 

as to avoid it by pleading 222 


Defendant may plead that the nominal 
obligee of the bond is but truſtee for 


another ih. 
So he may plead that the condition is 
contrary to Jaw 223 


Under what circumſtances the. defendant 
may plead non eff fadtum to a bond ib. 


Hou raſure or non- delivery thall my a 


bopd 225 
How /olvit ad diem is to be pleaded to 
debt on a bond | 225 


205 "How 2 is to be pleaded under ſtat. 
An adminiſtrator i is liable in the bond ib, 


Ann. c. 16 
Tender —_ refuſal cannot be pleaded 
under this ſtat, ih, 
If no intereſt has been paid on.a bond 
for 20 years, it ſhall be preſumed to be 
ſatisfied 226 
This preſumption is to be taken ftridlz 
againſt the obligor | ih. 
How accord and ſatisfaction is to be 
pleaded to debt on a bone 229 
One bond is not pleadable i in bar of ano- 
ther 230 
What pleas only are good to a bond of 
indemnity 232 
Bail bonds cannot be pleaded as a ſer-off 
againſt bonds -for payment of money 
abſolutely 239 
Except when aſſigned to eaſe of: ib. 


What ſhal] amount to a re eaſe of a bond, 
and how it is to be pleaded | 243 
2 joint and ſeveral lead TY 1 
ow the heir muſt plead r eſcont 
to debt on 2 "Rome b 17 5 
413% 0 


OF THE PRINCIPAL MATTERS.” 


In debt on a bond the ſubſcribing witneſs 
muſt prove the execution 
What are the exceptions to this 258 
If a witneſs denies the execution of a 
bond, how it may be proved 258 


How one may execute a bond for him- 


ſelf and his partner  - + 258 
How the execution Ll old deeds mult be 
proved | 
In what bonds payment of principal, in- 
tereſt, and coſts ſhall be good under 
ſtat. 4 & 5 Ann. c. 16 
Bonds 45 by inſtallments are within 
the fat, tb. 
Of bonds for performance of covenants 
27 
- Difference of ſuch bonds where the oy 


nalty is part of the agreement, 25 a 


where it is only in terrorem 
How breach is to be aſſigned on ach 
bond under H. 8. 9. V. 3 . 281 


Vid. Declaration and Pleading. 
— How the ſheriff is to take a replevin bond 


348 


Trover will lie for a bond pe 
Ao arbitration bond is a good petitioning 


creditor's debt whereon to ground a 


commiſſion of bankruptcy ib. 


In trover for a bond the declaration need 


not ſet out the date ib. 
$4545 0h. © 17 ns OP: 
Sh book of a tradeſman not evidence 
er the year 5 
Where admiſſible a .-v1-es 


In what eaſes, not admiſhble evidence 


142 


Where a man may uſe his book of ac- | 


counts in evidence ib. 
A man's own book of accounts is not 
evidence for him 142 


Books of third perſons how far evidence 


774 
e macs eas 7 
Daily book of the clerk of the papers of 
We is good evidence 767 
E Breach. 
The breach in the declaration ſhould fol- 
low the undertaking 134 
X Broker. 


15 what caſes he may have a ber olf of 


Mn the 2 of os ) 2006 40 


Page 257 


259 


264 


He i is liable in the caſe of every other Joſs 
ib. 


1 Bridges. | 
In inditments for repairing bridges, the 


inhabitants of the county may be wit- 
neſſes Page 713 12 
Burglary. 8 

Purking ka the ſtatute reward for op 
 prehending burglars, may be witneſſes 
712 


Bye-laeg. 


Ka under bye-laws are recoverable 
in aſſumpſn 

A bye- law ordering im 8 for 
non-payment of an aſſeſſment is con- 

trary to magna charta, and an action 

of falſe impriſonment lies by a perſon 
impriſoned under it -- oo 


Vid, Corporations, 
„ 
CARRIER 
May maintain trover for goods committed 


to him to carry 
If a carrier takes out part of what is 
committed to him to carry, it is a con- 
verſion of the whole 581 
Carriers are liable to all loſſes of goods, 
except ſuch as ariſe from the act of 
God, the king s enemies, or the ne- 
gledt or the fault of the owner. 619 
How far the act of God ſhall Aenne a 
carrier ib. 
Who ſhall be deemed the king's enemies, 
ſo as to diſcharge the carrier 620 
How far the a& of the owner of the 
goods themſelves ſhall diſcharge the 
carrier G21 


How far a carrier ſhall be charged by a 
general acceptance, and diſcharged b 

a ſpecial one ib. 

Carrier is only liable as far as be is paid 

"ons 

* in the newſpaper that amount to 

ſpecial. acceptance = ih, 


A del ivery to a carrier's ſervant 1 is a deli- 


very to the carrier himſelf 1h. 


A ſtage coachman i is 905 a cartier within 


the cuſtom ib. 
For goods loſt on board Kay, the maſter 
or owners are liable „„ 
3 + „ "© Gon 


* 
5 * 


Folly and want of due care is a ground 


Vid Sheriff, 5 


Carriers are bound to deliver ls to the 


n to whom directed page 623 
3 muſt be carriers, and the 
happen iti the way of the buſineſs 


623 


| Al perſons carrying for hire are carriers 


withia the cuſtom 624 
Hackney- coachmen axe not carriers ib. 
The is the poſtmaſter- general 15. 


e declaration againk a carrier for 
a 


oods loft need not ſtate the ſum he 


as to teceive for the carriage, but 
only that he was to receive reaſonable 

- hire 651 
Ia an action againſt a cartier, what he 
plaintiff muſt prove 658 
Verdict for a carriet evidence of the "un 
Kerr of goods i | 438 

Cafe. 


Trepaks on the caſe, for what it — 
Lies for any neglect or culpable ME 8 


Bos i in ſuch caſe there muſt W 
the part 599 


for this action | ib. 
But where the action ariſes from the 


plaintiff's owa negle& or folly, the ac- 


tion will not lie 599 
For the depriving a perſon of a right 
which is common to all the king's 
ſobjects, an action will not lie without 
ſpecial injury boo 
Carrier, Inale — 8 Blas, 
Neſcue, . Common, E 


Nuiſance. 
Certificate. 


The judge may certify in actions againſt 
_ "exciſe officers ' 

How, the judge ſhall cenity. in Caſes 0 
 rreſpaſls 424 
Of the commiſſioners for ſtating the army 


h accounts, is good evidence "OR - 
8 Charitable 3 
iven to pay money for charitable 


| 2 'freſetnaion to 4 living are _ 
ſimoniacal 


Deviſes 10 8 uſes may W's th 
* as appointme 477 : 
What reſltictions i ah < pt on deviſes 


| charitable uſes by a be 2. 36. 
. N 471 


- 


' of bankrupe how proved at avi at hy 


. Chancery. 

Bill in chancery how far it is — 

| e 751 
How far the anſwer is 1 — 

Charter, Vid. Corporation; 
- Chaſe in Adion. 

Inſtruments conveying a choſe in adion 
may be recovered by trover 542 


Church- wardens 


May juſtify an aſſault for turning a diſors 
derly perſon out of church 

Shall have double coſts in actions 00. -# 

them which are diſcontinued, or bow 
plaintiff is nonſuit 

May maintain treſpaſs for taking goods 
of the church 

May proceed in a ſuit after their a” +6 
expired 

Churchwardens, if they are eleed by 
the pariſh, muſt ſhew a ſpecial cuſtom ' 


40 
Charchwardens and oyerſeers of the poor 
ſhall have double coſts in actions of 


_ _ treſpaſs 426 

How an ejectment may be Andie for 

a church 4128 
Church-Yard. 


Son aſſault demgſne is not a ſufficient juſti- 
fication to an in a church - yard 
3 316 
due. 
Where a clerk had embezzled notes * 
money of his maſter's, they may be 
recovered where paſſed to another un- 
der an illegal tranſactiog 
Bond ſor his ſervice how far recoverable 


199 
Commiſſion . | EY 


565 


5 8 7 , | 
Appointed by act of parliament to ferdl ; 
any claims for the ſums by them 
0 mare to be due, aſſumpſit will lie 7 
Foun ſoners to examine witneſſes out 
of chancery may maintain auwpſic 1 
their fees eo 

A detto on A ebe of eos tis 


, not bs tried i in an action of 5 
| or 


7 8 
, 


* 


OF THE PRINCIPAL MATTERS. 


for money paid on a ſuppoſed treſpaſ 
in the common 
la what caſes a commoner may di 


rain 


the lord's cattle _ 361 
In what cafes thoſe of another 1 
And in what caſes the cattle of a 8 

N 0 i iD. 
How preſcription for cattle levant and 
couchant is to be pleaded * _ 26, 


Commoner muſt in his avowry fhew a 
good and lawful preſcription, and fer 


out the whole of it 362 
Commoner muſt proye the whole pre ſcrip- 


tion as laid 362 


Where common lands are annually di- 
vided among the pariſhioners, each 
may maintain trover for the paat allot- 
ted to them | 403 

How the lord may approve the common 


under the ſtatute of Merton 414 


For what kind of common ejectment will 
lie . 1 o_olÞ 
Treſpaſs on the caſe lies by a commoner 


for being deprived of the beneſit of his 


common „% 
Will not lie for a ſmall injury 33 
Caſe will lie againſt the lord for over- 

ſtocking the common with conies, ſo 


that the commoners cannot enjoy their 


common iam amplo modo ib, 
\ How a commoner ſlioald declare for an 
injury to his common CANOES 
How declare againſt the lord th, 
What a commoner may plead to an ac- 
tion for incroaching on the common 
In actions for ſurcharge of a common, 
pflaintiff need not ſhew that he turned 
any in on it 659 

| Vid. Preſcription. 
Commoners, how far they can be wit- 
neſſes for one another 705 

Company. 


A member of any public company is fub- | 


ject to its bye-laws, and all claims 


under ſuch bye- law are recoverable in 


aſſu mpſit | | 7 
Condemnation. - 


Goods condemned by a magiſtrate or 


court having competent juriſdiction, 
cartndt be replevied DS 
If goods have been legally condemned, 
thovgh that is after watds reverſed on 


page 98 


appeal, yet the firſt ſentence ſhews 


probable cauſe ſufficient to bar an ac- 


tion for malicious proſecution for the 
firſt ſeizing peuage 529 
rover will not lie for goods which have 
been condemned by a court df compe- 


tent juriſdiction, though a foreign one | 


But it will lie where goods have been 
condemned by courts of limited jurife 


diction, to try if ſuch courts have got 


_ exceeded their juriſdiction Kab. 
Where goods are condemned in the ex- 
chequer the property is altered, fo that 
trover cannot be maintained for this 


77 
| Coney. . FY 


Treſpaſs will lie for entering à perfon's 
cloſe and killing his conies LOA. 


Caſe will lie by a commoner againſt the 


lord for overſtocking the common with 


conies, and deſtroying the common 


| | Ag 41. 
But the lord may put conies on the com 


mon, and the commoner cannot de- 


ſtroy them, and fill. up their Re 

| Confider ation. 
Where illegal, either wholly or in part, 
will not ſupport aſſumpſie 88 
When the conſideration is fraudulent, 


aſſumpfit will not lie 93 


Not where it ariſes from an uncoaſcien- 


„ 


tioùs demande | 


ITT 94 
Nor where it is frivolaus or groundleſs, 


or a hudum pactum ö ib. 
Obligee may plead that the conſidera- 
tion of a bond was contrary to lau 


Conſignment. 


If goods are conſigned to a creditor, the © 
indorſement of the bill of lading cots © 


_ veys a property to the conſignor 5341 


Hou far the conß gument to a factor con- 


veys a property | N . 


A 544 
In what caſes goods conſigned may be 
flopped in tranſit uU. . 
Conſpiracy. 


In what caſes an action of conſpiracy will 


lie 5 30 


Ho an action for conſpiracy differs from 
| N. 


an indictment 


223 


ow far conſi guments to other perſoms 


8 


AN INDEX 


How frow an action os ibe caſe in the 
nature of a conſpiracy page 531 
In an information for a conſpiracy the 

fact of meeting and conljuring need 


not be proved ib. 
f Conflable. 

in an action of aſſault againſt a conſtable, 

he may traverſe the place 319 


A perſon cannot be impriſoned for not 
taking on himſelf the office of con- 
ſtable without a previous inditmear 

32 

AQions againſt conſtables are to be oo 
menced within fix months after the 
injury done 338 

From what time the ſix months are to be 
reckoned tb. 

How to plead and juſtify under (tat. 21 
+ * 7 ib. 

The privileges given to conſtables are 

conſined to caſes while acting in the 

execution of their office 340 

So it is only while acting in obedience of 

their warrants ih. 

So it only extends to torts ib. 

Conſtables. are not liable for executing 
a juſtice's warrant, thougli the juſtice 
wants Juriſdiction, under ſtar. 24 Geo. 

2. c. 24 394 

Conſtable muſt act within his diſtrict, or 

he is liable to an action of treſpaſs 

4 
plead the general iſſue, and —.— 
4 cial matter in evidence 1416 


Shall have double cofts in * 425 
Contempt. | 


A magiſtrate may commit for any con- 
tempt ſhewn to him while in execution 


of his office | 334 
Contract. 


What contracts are good in the deter of 


ſales 11 


In what caſes the thing ſold moſt be re- 


turned 13 
When the price of things fold and deli- 
vered can be recovcred 13 
What contracts are good under the ſta- 
tute of frauds 13 
When expreſs diſſent appears, the law 
wuoill not raiſe an implied contract to 
- ſupport aſſumpſit 86 
Where a contract conſiſts of many parts, 
the performpnce of each part will ſup- 
e action 129 


by * — 8 _ 
„„ „ 


Where there is a 8 333 3 
agreement, the plaintiff muſt declare 


-on it . e 130 
Vid. Audion. e : 
5 8 Conuſee. 

Conuſee under an elegit cannot diſtrain 
or avow in replevin under ftat. 32 H. . 
c. 37. | | h 358 

. Conveyances, 
Fc or what conveyances or ſales are void 


2 under ſtat. 13 Eliz. 


Vid. Sal. 


Con vidtion. 


Money levied under an illegal conviction 
may be recovered baek in aſſumpſit 6 


| Coparceners 
Should join in avowry . 374 
Should join in ations of treſpaſs. 404 
May join in en 160 
1 Copy. 
Where a copy of a note is good evidence 
. 144 
Copies of records how. given in evidence 
| 747 
Sworn copies how given in evidence 748 
How office copies th, 
Copies are evidence of things where the | 
original is loſt 782 


Or in the hands of the oppoſite party 
ib. 
Or of things of public nature 783 


Copy bold. | | 
Surrenderee of a copyhold may maintain 
an action of covenant ( 294 
Vid. Fine. 


An avowry- by a copyholder for 2 
may be peveral without ſtating, a tit] 0 


Execntors and adminiftrators of tenant 
in fee, tail, or for life cannot diltraio 
for rent due of copyhold lands 359 

How to preſcribe for common againſt the 
lord or a ſtranger 3 

Copyholder is liable to creſpals f or cut- 

ting trees for houſe · bote, , 
or hay- bote | 

In what caſes copyholder or his 2 


may maintain ejectment 441 
How far admittance in ſuch caſes is ne- 
ceſſary to be ib. 


Admittance 


ox THE PRINCIPAL MATTERS. 


Admittance of tenant for life is an ad- 
- miſſion of him in remainder page 441 
No complete title veſts till admittance ib. 
When ſurrenderee is admitted, the ad- 
mittance ſhall relate to the time of the 
ſurrender 1 
The declaration in qed ment by a copy - 
holder, what it ſhould ſtate 448 
Ejedment for copyhold lands of ancient 
demeſne ſh.:!l be tried in the king's 
courts LE | 454 
Deviſes of copyhold Jands not within the 
ſtatute of wills, 32 H. 8. 467 

Coroner, | 
Depoſitions taken before the coroner are 
good evidence, if the witneſs is 5 

h 7 


Corporations 


Sole or aggregate may maintain an action 


of ejectment | „ 
The amotion of a corporator muſt be by 
; perſons having authority 676 
What are good cauſes of amotion ib. 
What are inſufficient © "007 
How far nonfſeaſance is ſufficient 679 


How the corporation ſhould proceed in 
| 680 

The party ſhould have notice what cor- 

porate elections are gocd, and what 


| removing a corporator 


void IE 
What verſons are ineligible 


688 
ib. 


What irregularly ſhall avoid an election 
| | 689 


Conſtructions on different charters ib. 


What elections under bye - laws are good 


8 694 
What elections are void tor being before 
_ improper officers | 696 
What for matter ſubſequent tb, 


| as Bk © 9 

| In what caſe a judge may deprive the 
plaintiff of colts in aſſumpſir 171 

Coſts of a nonſuit are recoverable in debt 

TEE | . 

Ins actions of aſſault where the 1 

are under forty ſhilliogs, the plaintiff 

ſhall have no more we than damages 


312 


What ſhall give full coſts 5 v0 ; 
In what caſes of aſſault the defendant ſhal, 


have his coſls _ | 
Colts in an action of falſe impriſonment 


l 
it, In replevin. * 


If the plaintiff in replevin is barred, the 
$73 


defendant ſhall have his coſts 


In treſpaſs de bonis aſportatis. there ſhall 


This ſhall extend to avowries for amerce- 
ments and heriots, xc. page. 573 
But in caſe of nonſait there ſhall be no 
Toons © ib. 
Nor where the avowry is for a nomine 
pænæ ſhall there be coſts 376 
If there are ſeveral defendants in reple- 
vic, and one is acquitted, he ſhall not 
have his colts | 378 


Coſts were firſt given by the ſtatute of 
e „ 
Stat. 43 £liz. takes away coſts where the 
damages are under forty ſhillings ib. 
Stat. 22 & 23 Car 2. c. 9, extends only 
to treſpaſs quare clauſum ſregit 422 


 2dly, In treſpaſs, 


always be full coſts is. 
Where the freehold could not come in 
' queſtion, a certificate is not Oy 
But where the freehold could come in 
queſtion, and damages under forty 
; ſhillings, there ſhall be no more coſts 
without a certificate | _ #6. 
Where there are two counts in treſpaſs, 
and one is de Bonis aſportatis and a ge- 
neral verdict, there ſhall be full coſts 


423 


In what caſes the addition of ſpecial da- 


mages ſhall give full coſts ib. 
In cauſes removed from the inferior 
courts, full coſts are always given 424 
On writs of inquiry plaintiff ſhall always 
have his full colts ib. 
In caſes of treſpaſs by apprentices or in- 
ferior tradeſmen, plaintiff ſhall have 

full coſts under ſtar. 4 & 5 V. & M. 


POETS.” ib. 
Who is an inferior tradeſman under the 
ſtatute | ib. 


Where the judge certifies the treſpaſs to 
be wilful, and malicious, the plaintiff 
ſhall have full colls by ſtat. 8 & 9 WW. 

5 Ne ib. 

Arkin time the jadge muſt give his cer- 
tificate- | TY ON 

Defendant in treſpaſs ſhall have his colts 
if he has a verdict, or the plaintiff is 

nonſuited 1 425 

In treſpuſs againſt ſeveral, if one is ac- 

quitted, he ſhall have his full coſts, 
unleſs the judge certifies that there was 
good cauſe for making him a defend- 

ant t _ 


— 


In actions of treſpaſs againſt juſtices of 
peace, ar their officers, they ſhall have 
- double coſts page 425 
To what caſes the ſtature giving double 
"colts extends = ao 
Extends to churchwardens and overſeers 


5 of the r 1p: a 2 ib. 
How coſts of a cauſe referred to Ni 
Priut are to abide the event ib. 


ly, In" geament. 

| the leſſor of the plaintiff is. an infant 
or abroad, proceedings will be ſtayed 
till ſecurity given for coſts 492 
If there are aer defendants and the 
intiff is nonſuited, he may pay the 
Pot to which he pleaſes 8 $7 
In 'what caſes plaintiff ſhail be allowed 
to bring a ſecond ejectment without 
| ment of colts 7 - __ 

 athly, In Slander. © | + 
: Vo er ſtat. 21 Fac. 1. c. 16. in actions 
of ſlander, if the damages are under 
forty ſhillings, plaintiff ſhall have no 
more coſts than damages 623 
But the jury may give full coſts _ 523 
The ſtatute does not extend to caſes 
where the words are not themſelves 
actionable, but the conſequential da- 
mages is the giſt of the action ib. 
Though ſpecial damage is laid if the 
words are actionable, and damages 


under forty ſhillings, there ſhall be no 


more colts 8 ib. 

Where another offence is coupled with 

an action for words, there ſhall be full 
_ coſts 


$24 
Defendant ſhall have full coſts in mayer 
ib. 


gthly, In trover. 
If there are many | 
and one is acquitted, he fall not have 
his coſts 2 „ 
6thly, In caſe. | 
For reſcous of a diſtreſs treble coſts are 
given by ſtat. 2 V. & M. c. 5. 660 
: | * Counſel. 
How they may give evidence againſt 
their client | 1. 989 
— | Countermand. ; 
| Defendant cannot plead that he counter- 
manded his promiſe in an action of 
aſſumpſiʒt 146 
3 : | - Court. 
Where an inferior court gives judgment 


Every manor has of common right a 


defendants in trover, 


* | | 
How the juriſdictions of courts are limit- 


How an officer or party are to juſtify 


AN INDEX _. 


in a caſe, where from the limits of. its 
- JurifdiQtion the merits could not be tri. 
ed, afſumpſit will lie for the money fo 


adjudged a 

Where _ attorney's buſineſs Ta * 
done in an inferior court, he need not 
deliver a bill | 9 

The ſentence of foreign eourts of juſtice 
in what caſes concluſive evidence 145 


- Procefs ſued out of an inferior court ſhafl 


prevent the ſtatute of limitations 
Debt will lie on a judgment of the ſupe. 


rior court 195 
Or of a foreign court 197 
So alſo will aſſumpſit ib. 


So either will lie for a ſum recovered in 


a court baron ks 


: ib, | 
Where a perſon has been arreſted by pro. 


| ceſs out of a court not having juriſ- 
_ diftion, falſe jmpriſonment Sal lie 


againlt the plaintiff in that action 330 


So where it exceeds its juriſdiction 331 


So where it has juriſdiction but the pro- 


. ceedings are irregular 


332 


How the defendant is to juſtify under 


proceſs. of a court of limited juriſdic- 
tion | 3 36 


court baron annexed to it, fo that to 
claim it by preſcription is bad 36 

It cannot be ſevered from the A 

as to be in different hands ib. 


tion. 


Proceſs out of a court not having jurif- 


diction ſhall not juſtify the officer in an 


action of tre ſpaſs bo 394 
Every Le applying to courts of limited 
juriſdiction ould know the extent of 
them, or they are not juſtified in treſ- 
ſs | 398 

ed | 5 
un- 
der a court of limited juriſdiction 411 


In what caſes in trover things may be- 


brought into court 15 5 
How far the proceedings in the eccleſiaſ- 


1 
Vi id. Fine and Amercement and Preſcrip- 


* 


tical court are evidence _ 759 
Sentence of other courts good evidence 
SHER . e 
How they are to be given in evidence 
| Ko: 762 


- 


OF THE PRINCIPAL MATTERS. 


Rolls of a court baron are good evidence 
Page 703 

uu 
A voluntary eouneſy will not ſupport af. 


ſumpfſit | i 207. - 


What al be deemed a voluntary cour- 
teſy 15 


What ſhall r not be deemed fo 88 
Covenant - 
Lies on an indenture or deed poll 266 
Different kinds of covenant ib, 
How covenants may be created 267 
What words 'make a covenant ib, 
Difference of covenants in deed and 25 
1 
Covenant may lie on a recital of a deed 
268 
Covenant n to another inſtrument. 
ſhall be ruled by it ib. 
What covenants are void 269 


Covenants are to be conſtrued according 
to their ſpirit 


270 
Are to be taken molt ſtrongly againſt the 
271 


covenantor | 
The extent of covenants is to be limited 
tothe words in point of time, perſons, 


and duty | ib. 
Expreſs covenants qualify thoſe in law 
273 


How breach of covenant cho only be 
committed | 
Covenant to pay rent, how far it binds 


273 

Covenant for quiet enjoyment, to what it 
extends "Ps 
Who may commit a breach 275 


Covenant to ſave harmleſs, how it ſhall 
be broken 276 
Covenant not to alien or aſſign, to what 
it ſhall extend ib, 


Not diſcharged by lefſor's entry or licence 


given 277 
Covenant for repairs how conſtrued 277 


Covenant for further aſſurance, how to 
be made 278 

Covenant to pay taxes, how conſtrued 15. 

Not to plough meadow, to what it 4 
tends 

Covenant ſecured by penalty. Vid. Pe. 


nalty, | 280 
Bonds for erformance of covenants. 
Vid. Bo 15. 


Covenants mutual and independent how 
to be ſued | "84 


2 


Covenants dependent, how | page 282 
What covenants ſhall be deemed depen- 
dent or not | i 


When an action lies on mutual coyenautts 


And to be performed at the ſame time 


284 


| Covenant lies for a misfeaſance, and not. 


for a nonfeaſance „„ 
Action lies on covenants ia law, mop 
there is no act cauſing a breach 


On, what things only a breach, of cove-. 


nant is aſſignable | ib. 


At what time only it can be committed 


1 B87 
How joint and ſeveral covenants are to 
be conſtrued _ ib. 


For covenant, againſt aſſignee and heir, 


Vid. Aſſignee and Heir. 


Who muſt take advantage of a covenant 
2093 

How breach i is to be aſſigned on covenants 
in the alternative, or depending on a2 
contingency Zoo 


Vid. Declaration and Pleadings.' .. 
Cranage and Wharfage. 


Cranage and wharſage FURY aye in 
Murph it, under What circumſtances 


l 
K | Crop. 2 | CS 
Cuſtom as to it {I | 380 
Jams claimed by the cuſtom of the ma- 
nor muſt be reaſonable | 371 


Such cannot be claimed from a Manger 
1b. 


Cuſlom that tenants may have. their way-. 
going crops, and leave them on the 
premiſes is good 3. 

If a cuſtom is relied on or pleaded, the 
whole of it ſhould be ſet out 15. 

One cuſtom cannot be pleaded againſt. 
another without a traverſe, but a qua- 
en of the ird 1 be pleaded. 


1 , 973 
Of" ; 


amore t will lie for petiy ene ES 


vid ci ſe. 


Steward 5 a manor admitted 1 to prove A 


cuſtom. I 1.5 Þ 


b. wy 


1 


cCoſlts by ſtat. 21 H. 8. c. 19. 


AN INDEX 


D. 
DAMAGES. 


| The plaintiff in aſſumpſfit may recover 


s damages than he lays in his de- 
 Elaration, but cannot recover more 


page 169 


The jury may give leſs damages than are 
th, 
Damages cannot be taken advantage of 
by a ſet-off 238 
The jury in debt on a bond may give 4 
mages beyond the penalty 
The damages in covenant for not repair - 
ing, what they ſnould be 10 
How far a recovery of damages in a "uh 
mer action of aſſault i is a good plea in 
dar 319 


| Plaintiff in Rivas of aſſault can recover 


but ſingle damages 321 
The court may in the caſe of maihem 


increafe the damages on a view 322 


by = ſuch cafe mult appear to the 
| ib 


IF the Plaintiff i in replevin be haired: the 
defendant ſhall have his damages and 


- 
To what caſes this extends : 15 
Where defendant ſhall have damages 
Where the plaintiff is nonſuited before 


iiſue joine ib. 
Where after Hi 376 
Vid. Cofts in Rethwin. | 


The plaintiff in treſpaſs can recover no 


more damages than he has laid in bis 


declaration, though he may for da- 
mages and coſts together 420. 


In joint actions of treſpaſs the j jury can- 
not ſever the damages ib. 
But where the defendants ſever in their 
pleas, they may ib, 
In what caſes plaintiff ſhall have no more 
cCoſts than damages 


Vid. C. 


If general damages are given in Nander, 


and any of the counts are bad, in what 
caſes judgment ſhall be arreſted, and 
in what a venire facias de novo granted 
523 

The court will not grant a new trial in 


malicious proſecution for exceſſive da- 


mages 37. 


The jury cannot ſever the damages where 


the aQtion i is againſt ſey eral ih. 


\ 


% 
% 


262 


On what {imple contracts i will not lie 
ih. 


The judgment i in trover can only be for 
damages, not that plaintiff an have 
his goods again page 597 

The jury cannot aſſeſs damages and coſts 
together to more than the damages laid 
in the declaration ib. 

In an action againſt a ſheriff for a falſe | 
return, the jury may give the whole 
debt in damages 663 


Damage Feaſant, 


How a diſtreſs for Rwy ſeaſant may be 


taken | 360 
How the party may tender ende 1 
Vid. Common. 

In avo = for damage feafant, if the 
plaintiff is nonſuited, defendant ſhall 


have his colts, Sc. by writ of i 1 
Treſpaſs lies for things. 9 ln | 
If a diſtreſs has been taken, tre en 111 


not lie, even though the ee 55 
Aliter if it dies in pound | 
Debt. wy” 

Debt for what it lies | 172 


On what ſpecial contraQts it will lie ib. 
Vid. Bond, Judgment, enn, &c, 


Doeceit. 
Moogy obtained by decent i is tecoverable 
in adſumpſit 21 
Declaration. 


. Is offungh, 


Where the declaration in aſumpſi ſhould 


aver performa nce 130 


Where notice and requeſt ſhould be — | 


ted 
Not neceſſary in declaring on a note of 
hand 


h 131 
Where the day and place ſhould be ſtated © 


in the declaration 132 


How far plaintiff's right mould be . 


"= the declaration 


[formance is averred, how it 
rformed 1 33 
or what the debt 


13 


Where 
ſhould be ſhewn to be 

ie ae ſhould ſhew | 
accrued 


How the declaration ſhould be * 


Tent and advanced 1 
The 


OF THE PRINCIPAL MATTERS. 


How executors or adminiſtrators are to 


| The Ne aſſigned ſhould follow the 
undertaking Page 134 
How to declare on a delivery on a = 
certain | „ 
How to declare on a ſtatute 34 
The day laid in the declaration is not 
material | 
Where it is material 
How'to declare on an infomul computa fn 


How to declare againſt the acceptor 3 a 
bill of exchange ib. 

How to declare as a partner 137 

How to declare on caſes under the ſtatute 
of frauds 

How to declare as aſſignee of a bankrupt 


ib. 
How as an executor 138 
How againſt an executor ib, 


Adly, In debt. 
In declaring on a bond, how it mult be 
ſtated 
But a ſingle breach ſhall be aſſigned 208 
What ſh al be deemed a ſingle breach ib. 
If the breach is within the condition, it 
need not be aſſigned in the words of it 
209 


wbere defendant pleads performance, 


plaintiff need not aſſign a breach ih. 
Exception in the caſe of an award ib. 


Wben a bond is in the disjunctive, oy 1 


do declare 
How plaintiff muſt declare in debt on a 
contract | 210 
How to declare on a bond dated at a cer- 
tain place 20 
How plaintiff is to declare in debt for 
rent on a leaſe at will 211 
_ Miſrecital of a leaſe is fatal 
How to declare againſt leſſee or aſſignee 
212, 213 
How plaintiff ſhould declare in debt on a 
bail bond 213 
Ho in debt for an amercement ih, 
When matter of record is io be truly al: 
ledged 214 


In declaring on a judgment, where the 


74 


venue is to be laid 
How it is to be declared on 


How the declarations on a bond for rent 
and on judgments are to conclude . ib. 

How to declare againſt the contractin 

party himſelf or his heir 21 
How againſt executors and adminiſtrators 
| | . 217 


125 


207 


ie 


declare page 218 

How the declaration is to be againſt baron 
and feme 5711 29 

How by or againſt an allgnee 220 

z3dly, In covenant. 

The declaration ſhould ſtate the covenant 
to be by deed 298 

But the whole deed ſhould not be ſet 2 

i 


Where a rebel aſkgoment of a breach 


is good 296 
How breach of covenant is to be aſſigned 


The breach muſt be fully ſet out 5 
How far a proviſo or exception is to be 
ſet out ; 300 
W here the covenant is in the alternative, 
how a breach is to be aſſigned ib. 
Breach of covenant by any perſon ſhould 
fer it out to be by . of title 301 
How far the title is to be ſet out 
If the breach is by a perſon included in 
the covenant, no title need to be fer 


out 302 
How far the breach of covenant is to be 
ſtated as it reſpects aſſignees ib. 


Miſtating the eſtate under which the co- 
venant is brought, is error 


tionment ib. 
How to declare on joint covenants 304 
Where covenant for ndn- -payment of rent 


is to be brought __ 
Where averment of previous re | 
is neceſſary | ib. 


4th, In affault. 


Declaration in affault cannot t lay the of. 
fence at different days and times 316 
The offence ſhould be poſitively charged 


+. 
How to declare for a battery of the wit 


What things plaintiff may lay by. way 07 n 


aggravation 317 
iſt, In replevinn. des | 
When the declaration mould 00 in the 

debet, and when in the deline 350 
The declaration ſhould ſtate the numbet 

and kind of cattle or other things taken 


ib. 
Should ſtate a place Wa n 
3d, In Tre 77 725 . 
If plaintiff ſues out a neral writ of 
| treſpaſs, how he 9 eclare 


OW 


| 303 
In covenants certain, there 1 is no appor- - 


405 


"4 


— 


bo — 8 de bonis aſport, che particular 


"AN INDEX 


How if a ſpecial writ e 40 
When in ſuch a caſe ſhall MOT 


driven to his new aſſignment ib. 


Plaintiff in treſpaſs may declare general- 


Iy, and ſtate the particular injury in his 
.. replication ib. 


goods ſhould de ſtated in the declata- 


tion 16. 


Alter where the takiog is only Jaid by 


way of aggravation 406 


In treſpaſs de bon, aſport. property or Me: 


| But the repugnancy maſt a0: go to the 


| — 2 in ejedment for tithes ould 


ſeffion mult be ſtated in the Os 


So the declaration ſhould fate the 4 — 
of the goods ib. 
Plaintiff may join many things in his de- 
claration for which E could not . 


an action himſelf | 

In 'welpal the day laid in A SL AS 
is not material . 1b, 
What treſpaſſes may be laid with a couti- 
nuando, and what not 1b. 
be declaration muſt always be wi et armis 
a0 

And contra pacem domini regis | ib, 


Vid. Replication. 
In Ejeftment. 
The declaration ſhould be according t. to 
the plaintiff's title 
The 2 to the plaintiff muſt be Jaid 
after lefſor's title accrued . 
Ir is not neceſſary 10, lay any day m_ 
on which plaintiff ente red 
The ej ot by defendant muſt be fad 
fi 8 


oufter need be laid 


No particular * * 11 
1 


title 446 
The declaration ſhould ftate the e 
and nature of the land 
An uncertainty in the deſcription in - 
* declaration 1s fatal 447 


An exact deſcription of the lands is not 
neceſ; 448 


fate the nature of them ib. 
And the demiſe to be by deed 46, 
If the ejectment is on the demiſe of ſe- 


. veral, each muſt have an intereſt in tbe 


whole 5 ib. 
Thereſore tenant for life and him ip re- 


- 


| ma inder, or tenants in \ common, can- 
not Join. in a demiſe in ejectment 


| © page 17 
Bur ; joint- tenants and r may 
How huſband and wi ſhould declare i 19 
: ejectment 1b 


How copyholder ſhould declare 10. 


; 110. In Slander. 


ow far innuendos in the declaration fot 

ſlander are admiſlible © G13 
Shall not make the perfon certain i. 
How far an averment ſhall be Wh 


Declaration for a libel | muſt” have 05 

proper averments 10 make it certain 

ib. 

Where the . are themſelves aQion- 

able, no averment is neceſſar = 
What things a declaration for ſcandal ous 

words uled of a trader muſt ſtate ih. 
How the declaration as to baron and 


feme muſt be laid ib. 
How to declare on the tenor of . 
| 
What ſhall bo ſufficient to late as 66 le 
publiſhing of a hbel ib. 
The declaration in flander need not late | 
the words not to be true ; ! i 


5th, In Malicious Proſecution. | 
The declaration ſhould ſtare the firſt ſuit 
to be at an end, and determined 531 
How to declare for holding tbe defen ant 
to exceſſive bail WM 
The declaration need not copy exactly 
the ſtyle of the court where the firſt ſoit 
or indictment was determined ib. 
What miſrecitals i in the declaration are 
fatal ih, 


6th, dn Trover. _ | 

Plaintiff may declare on a Arbor ad 
manus of the defendant generally 507 

The declaration need not ſtate particu- 
larly the nature or quality, or deſeni 


tion of the things converted ! 
It ſhould ſtate the time of the cee, 
F 5 
So it ſhould ſtate a place where ih. 


Need not alledge the value of the . | 


How.to declare in troyer by or 20 
baron or feme ib, 


| How executors or adminiſtrators 300 


e in trover 
In Caſe. | 
he declaration ſhould aa. Rug manger 


or THE PRINCIPAL. MATTERS. 


4 which i was, committed A covenant. in one indenture is only 
8 * "ey Page 651 pleadable in bar of a covenant when . 
Plaindiff may recoyer for any part of the ir is intended to operate as 4 defea- 


dime laid io the declaration 653 ſance 8 page 305 
The day laid in the en is not 2 = N 

7M material 5 ib. Delivery. 
"he | 1 CY What 1 of the en of goods. 
1 is ſufficient 142 


Decree in chancery when i it is s evidence ober 8 L * 0 


W355 Foo oh 758 * qelive den mad 
* ee. ry was conditional when made 
| Deed. 1 to obligor himſelf a 221 
When money is due by deed, affumphi Aliter as an eſcrow to a ranger 222 
will not lie 96 Delivery of the bond to be proved by the 
In what caſes it ma ib. ſubſcribing witnels 257 
How. a deed mall be avoided by plea Dep. 
WP 2x. A depoſit made a purchaſer at a ſale | 
One perſon may execute ” deed for 81 is recoverable i aſſumpſit, 5 a good 
| title is not made out, or where there 
/ men's E pd 7 © is a concealment of circumſtances 11 


che proof of the exechtion 258 But he ſhall only recover his depoſit 


with intereſt, not any damages for the 
How the execmion of ol deeds int b — . I 


Coen lies . on a deed deg ne * what _ vendee ſhall forfeit ft 


| poſit © 
or x Andy ll | 
* a ny to it, 1 he ſeals it, N | | 
no ation lies for or againſt him 288 1 bh chancery when deres 
No one can maintain coyenant on a deed evidence. it - 755 
to which he is not a party 297 admiible 
Deed may be declared on as loſt by time eee m they mo _ 
accident 22898 3 juſtice peace 
Replevin will not lie for deeds or chart- py ny & ena J | of 168 
ers relating to land 372 How far of a pauper who has become | 
2 will he a e r 3 
o what matters deeds are evidence 769 How f. een nee | 
Veed irſelf/muſt be produced © . of —_— _ Tr we 968 
In what caſes not — — ct Ales oh t Bide © , 
Deed how proved in evidence 772 ne” 
la what caſes copy of a deed is good What bond 25 a 1 0 > an office 
- evidence ib, can nab, to bus, 1 wende | 
pans the execution | muſt be 
In what' caſes proof of i it is wr: 3 ” d. under. "hb 14 1 
with au h 774 $444 3100" ne Deviſee 3 Þ 2 vt 
| Dede, „ May maintain debt for rent arrear 203 


In what caſe a ſubſequent inſtrument Deviſee of lands is liable to the debrs of 
may operate as a defeaſance of a the deviſor, under ſtar. 3 Wet & 


former deed 221 M. c. rape” e nas 
What deeds ſhall bo deemed a de feaſance Deviſee of a term bor years may main- 
of one another 288 tain. an ejectment for it, if the conſent | 
ere a deed is joint, a defeaſance to of the executor appears 435 
one is a defeaſance to all 1b. But deviſes, of a freehold may e enter im- 


When a defeaſance may be made to a 3 N . maintain een ih, 
leaſe for years, and when for life by 111 G 1 


\ 


Phat 
1 


2. — be admitted a3 landlord 
10 e in ejectment if he was never 


3 
5 Diloidations. 
Where an inc abeüt has been gulky of 


be Peer the ſum expended. by 
cceffor in neceſſary repairs is re- 
5 coverable in aſſumpſit | 


os 
„ „„ IIS. 
e ee 
0 Diſclaimer. 95 


A in replevia | | 12 
pals guare f ſum re 
1 Hepes, may plead * 
tender amends 3 
205 0x £2  Difcontinuance. . 
A plea not anſwering to the whole 1 a 
diſcontinuance 146 
* the pfaintiff in replevin Sec of 
ſevetal rakings, and deſendant does 
not anſwer to all, it is a diſcontinu- 
ance | 354 


; 0 9 e Hh 


aimer and 
416 


" _ 55770%. 1 Ty 
1 Loney le is a bad plea do an ac- 
tion covenant ſor rent arrear 309 


All yents may no be diſtrained for 355 


_ Tiuſtee of a term to ure an avakiry | 


may diſlrain 1 356 
In what caſes a demand ſhould precede a 
.. diſtreſs ſo as to make it law ful, and in 


hat it is not neceſſary 356 


A diſtreſs ſhould, be made Toy Fi: entire 55 


rent which is due ib. 
Tf 2 tender of rent is made before the 
-* diſtreſs taken, it is tortibus 357 
When the tender ſhould be made 10. 


Under 8 H. 8. c. 37. the execu- M 


tors or adminiſtrators of tenants in 


fee, tail, or life, may diſtrain for rent 


- while-4n the poſſeſſion of the tenant 


who ought to have paid 353 


Hobands ſeiſed in right of their wives, 
may diſtrain in like manner ib, 
. Tenants pur auler vie may diſtrain 5555 


cgſtui que vie | 359 
"acne and adminiſtrators of tenants 


tor years may diſtrain under ſtat. 32 
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Trover will not he for goods taken under 
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make a diſtreſs" 382 


ke the caſe of diſtreſſes for poor Fer be 
fault jn che warrant, Ec. or irreg 
rity, all make the p party a tre uk 
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How Gu, Caring ay be to diftrain 1 


1 hy poſſeſſion, e will 2 
383 
Beaſts of the plough. may be . a 
diſtreſſes for poor rates 386 
What things are privileged: from being 
diſtrained 
How far implements of trade may - 
TY | HED ib, 
Diſtreſſes muſt be injonded in the 
county, where taken 8 . 
Remedy if other wiſe rented, th, 
For an exceſſiye diſtreſs the N is an 
action founded on the {tarure Marl - 
bridge . 
If a Are ; is the Caſtibearion. in he 
paſs. what. the party mult prove 44) 
Goods. diſtrained for, not t in 
curia mane! ii cannot be fol 395 
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NID. on pr caſe lies for keeping a 


dog uſed to bite 


But in ſuch caſe the owner lt . | 


notice of the dog's fault 602 
hat is notice ſufficient | th. 
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Is good evidence of ancient demeſn 765 
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Dureſs ſhall only avoid t the bond as 10 


"es Tarent not as to we ſurety ih. 


oF THE PRINCIPAL, MATTERS. 


„ EARNE ST. 
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dhe price „ 46 
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fhew a title, alter where over the 


| lands of a ſtrange 653 

Where for an eaſemear, 
defendant cannot plead 4 N 
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Hed ment. 
Tenant on whom an ejeAment i is Teoved 
muſt give his landlord notice under a 
_pevalty of three years rent 

| Is either on the title, or for 'non-paytecnt 
of rent 41 
How an ejed ment „d bee ib. 
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For what things ejectment fiese . 
Vi. Common, Tuhes, Highway, Manor, 
Watercourſe, Church, 


Hew an ejectment is to be brought fot 


8. payment of rent under ſtat. 4 


29 | kn; 
* Service of the cje@ment on the wiſe or 


Where there has been a recovery i 
ejectment under the ſtatute, after the 
efhon acquieſced in, all proreed - 
ngs ſhall 6e reſumed regular 156. 
Frs edi ings will in all calls be ſtayed on 
Fn of rent arrear and coſts 430 
After tender of the rent due, if ejectment 
is brought it is irregular 
When a perſon has no right of entry, he 
_ "cannot maintain an ejectment ib. 
Aſſignee of the bankrupt cannot main - 
nain ejectment for the lands of the 
_ bankrupt until the alignment bas been 
enrolled 431 
Where tenant in tail diſcontinues in fee © 
and dies, his heir cannot maintain 
_ ejeAment . is Ks ib. 
So if the huſband Aileen in fee the 
wife's land, ſhe may have ejectment 


mg his death, under ſtat. "IF 8. c. 


; : 431 
rs . wife aliens the bade coming from 
the huſband as dower, or otherwiſe, 


the heir of the huſhand after dran 
may enter and have N tac. 
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10 lands ufter * 
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Where aQtual poſſeſion is not nebefſry 
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The 
* - ways perſonally ſerved 
In what caſes it may be 


ib. When the defendant muſt: plead /- 
þ tenant mult give notice to his land- 
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toa former action 
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ſtatute from runoing 
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entry, 2 
half notre brought 
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| The poſſeſſion within 20 W by an 


actaal not a prefumptive poſſeſion #. 


Poſſellion for 20 years is rſels, a good 


title to pla ĩatiff in ejectment 432 
But the poſſeſſion mult be be adverſe 433 
Vid. Mortgage, 1 

What poſſclion all be deemed ugh 
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Preſumption of adverſe poſſeſſion. is not 


435 


ſufficient - 


to be 
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nm, Erecutor, G ration and Copy- 

ih in all which caſes an eecyent 5 
may be maintained 

aration in ment, muſt be al 
- 441 
ſited on le 
door, under ſtat. 4 C. 2. c. 28 ib. 
if laintiff proceeds as on a void. poſſeſ- 
bes, where it is not 5 it t in regular 
442 


ſervant, in what caſes it is good h. 


Where perſonal ſervice cannot be made, 


the court will allowother fervice to be 
good by rule of court ih. 


Where there are ſeveral denants al muſt N 


be ſerved 8 4. | 
443 


lord of the ejectmeat un under 
penalty of three years rent il. 
Bor this only 2 whens in in a1- 
verſe, not where by morigagee ib, 
If the tenant does not give note the 
court will afterward admit the land- 
lord to desde ap make the tenant 
pay the coſts - 111123. als; #6. 
Ho the defendaht muſt confe ſs eaſe, 
entry and ouſter 449 
— a fine, an Qual ener y mad 
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In 1 2 e fon non- payment of 
rent, confeſſion of leaſe, euiry, and 
„ter is ſufli cient „ Sit. 15 
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1 * poſſeſſion 2 16. 
Nee, deviſee, e the.re- 

! verſion, or a mere ſlranger cannot be 
admitted as defendants in . 


Bor the lord 1 types pep, d V . 
Where the defendant conkefſes leaſe, en- 
try, and ouſter, he does not admit 


that he is in paſſeſſion 463 
She particular eſtates in cjeAinens, are 
to be pleaded Ir Pei, 12485 


hers a judgment i in 1 has been 
ſigned for want of -a plea, a judge at 
his chambers may compel plaintiff to 


If a tenant enters under a void leaſe, no 
notice to quit is a of Page 46 
What ſhall be A waiver the notice > 
quit 463 
jectment is, ee he by a, perſon 
"x Ong. as heir at aw, he muſt prove 
72 regular pedigree 67 
vidlence, 875 itneſs, V. dis, Uo. 
"I Judgment and Cofts. 
Though a judgment in ej has 
been regularly obtained, the court 
Will ſet. it aſide upon payment of coſts 
0 491 
How error W te be bos bt on a judg- 
ment in ejectment. Vid. Error. 
if the leſſor of the plaintiff is an infant 
or abroad, the court will ſtay pro- 
co until ſecuiity for payment of 
f 223 492 
Plaintifr ſhall not be allowed to bring 
a ſecond ejectment without 1 


\ aceope a lea if olſen has not been | of coſts in the firſt 
delivered b: ib. a ſhall not be allowed to wing 
ay per io: t muſt always prove an ejectment pending a writ of enor 
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Ada and ſatisfied mortgage term 
| In cjeivens: for a ng and what is to be 

proved 458 
How far a legal term, atisßed or not, 
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| tiff 
—— preſumption ia tobe admitted 
in farour of a tiile 459 


In ejectment on a demiſe at will, notice 
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to quit muſt be proved 


An infant entitled to a veverkou,. when 


he comes into reien, ae . 


legal notice to quit 4 
"How the notice muſt bo \ ib. 
Han the notice as to the vreciſe time 


may vary according to the cuſtom 7 


Aulus country 
Tenant not obliged to inform his "4 
5 Jord of the time his term 2 


Tenant by elegit . maintain an eject· 


A wager on the event "of a an „ edi, | 
| how far it is recoverable i in an action 
of aſſumpſit 1 


Gate lies for refuſing a candidate a poll 
1 at any election 4 646 


If a perſon intitled to vote tenders it to 


officer and he refuſes it. 


the return! 
ach refuſal 47 


caſe, lies for 


ſe return, on an election ih. 

In caſe of a falſe return of members 0 
parliament, the party injured ſhall 1 | 
. cover doable damages by ltat, 0 


V. 3. 4. 7 . 
Under- what eircumſlancey, an addion 
1 will lie under this ſtatute ib. 

 Elegit. „ e 


Fees for ececiiting an clegit a are recover- 


able in afſumpſir | 

Tenant by elegit may maintain an adtion 

of covenant + edt, 4564898 
Vid. Conuſee. | 


ment 437 | 
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ble 1 aQtion of aſſumpfit 
 Emblements. 


In as of | uncertain 8 this 6 te- 
nant ſhall have the emblements where 


the eſtate is determined by the act — 


law, or of God 
Alter where determined 0 the ad of 
leſſee himſelf _ 335 
| Caſe of leaſes at wall; 5 


Ia leaſes of certain duration, the tenant 
ſhall not have the emblements 386 


But in ſuch leaſe he may have them by 
. be 


the cuſtom of the country 
 * Entry and Euidbion. 
| Eotry and eviction from the whole or 

2 Part, is a good plea in debt for rent 


235 

But a mere entry without eyittion is not 
a good plea | 1 
How to be pleaded ib. 


On nil debet pleaded, entry and eviction 
may be given in evidence 262 
| Entry and eviction how to be pleaded in 
bar to an action of covenant 30 
A mere entry not ſufficient 1b 


171 
' Error. 


In what caſes the court will 27K pro- 
| ceedings pending 2 writ of error, 195» 


A writ of error in an action or falſe 3 im- 
priſonment, how far it is amendable 


- under ſtar, 5 Geo. 1, c. 13 341 
If the plaintiff in ejectment brings a Writ 
of error, he ſhall be bound in double 


the rent 4590 

Defendant is entitled of right to a writ 

of error is. 

The court will annex terms to the gran ; 
ing of a writ of error 

A *writ of error cannot be ſued out in 
the name of the caſual ejeddtor ib. 

Nothing ſhall be aſſigned for error in 
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Das lies ag painſt Soph” i 
fon in his cuſt5dy” 
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'The perſon eſcaping muſt be legally in 


Declaration in debt for an eſcape/need 


not ſay prout patet per recordum 1 214 
How executors may declare in debt 

againſt a ſheriff for an eſcape. 237 
What is a good plea for a ſheriff to debt 


on an- eſcape 
To charge an officer with an a ceape, the 
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arreſt muſt be lawful | '6og. 
Vid. 2. 35 
if any perſon committed to the cuſtody 


of the ſheriff, either on meſne or final 
| procels i is ſeen at large, it is an. Aare: 
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it is an eſcape ib. 
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priſoners to the new 
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No action will lie againſt a ſheriff when 
the arreſt has been on void proceſs 609" 
Where the court has juriſdiQion the pro- 
| ceſs is not void ib. 
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What reſcue ſhall excuſe the berg in 
eaſes of eſcape - © 61⁰ 
Vid. Reſcue. . 
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And be before action brought 
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charged 612 
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- ſhall not a charge the actign. agua 
the  gagler-, 

Nor in the caſe of voluntary, g 
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65 1 
How the plrintif maſt declare againſt the 
bailiff of a liberty ih. 


- eſcape | 65 2 
In actions for * plaintiff moſt prove 
a good cauſe of action 656 
But he need not produee the writ, the 
return is ſafficiem © 8. 


5 The confeſſion of the onger Meri is 


good evidence” to charge the ſheriff 


The party eſcaping may be a witneſs m 


e 2 voluntary eſcape | 656 
Wm a ale For eſtapes, the party cannot 


take advantage error in che proceis 
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The lord — far inn 2c: 
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tion of corenant 
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| When a bond. ſhall e 


and bow to be pleaded . 


FRE Poa 
Trepak will not lie againſt | the owner + 
an eſlra 71 taking him off che land of 
the lord of the manor, without Pay 

- for his keeping 
How the owner of an eſtray ſhould plead 
tender of ſatisfaction 401 
The lord may maintain trover for an 


< within the year and i 577 


| Comma 
" In Ae oft. Fa 
When an action will afford an opeiſing 10 
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* mult be proved ©. "i938 
The evidence mu Lacs the 3 
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But if Mlainti® f fails in the f 5 ee 
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general counts gp 140 


The plaintiff's proof muſt correſpond with 


his title ib, 
On an 1 — 9 the exad — 
fold. Vid Bel. 


need not be 
Fvidence of 


Where a man may pet book of ac- 


counts to refreſi his memory 142 

Io e for N ſold, the factor is 

ood witneſs for either party 1742 

ma umplit againſt an executor, the 2 
tiff muſt prove his debt 


Payment of intereſt N + 


egacy, is admiſpion of aſſets $6, 
An offer to pay, not an admiſſion of = 


debt 
What. evidence is proof of intereſt — 


loſs in caſes of policies of inſurance 


7 What is good proof of a perſon's ban: 


writing 
The ſentence of foreign courts of julie 
is concluſive evidence of all matters 
. whetein they have cognizance 145 
Neither will the courts examine into the 
grounds of their deciſon #6. 
reſumption of 0 evidence in aſſumpſit, 
in w Se 
Where a copy of a note is evidence ib. 
Whar defendant may give in evidence 


under the general iſſue 167 
2dly. In Del. 
late de er, n 
. e what good, evidence l 
| far MEI in the declaration are 
to be prove Lt BST 
How far pts wo made by an axtorney is 
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'no gew matter is admiſſible evi- 
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oth. In Treſpaſs.” 


Nothing ſhall be given in evidence in 


treſpaſs which is but of the iſſue 41) 


What" may be 


on in evidence under 
the general c 


ſe of alia r 


in the declaration in treſpas ib. 


If laintiff ſets out the abuttals of his 


Joſe, he muſt prove them as laid ib. 


* treſpaſs is laid with a continuando, the 
eridepce wuſt be confined to the time 
in — . a : # [ur 
treipals a atit, the plainti 
1 give . of the taking of 
the . laid in the declaration ib. 
Fu plajoti makes a new aſſignment, he 
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k is ſuffie woe jhe defendapt to ſhe a 
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un fayour of 2 Utle, preſumgrign is good 
and admiſhble e endence 459 
In caſe of an old leaſe and poſſeſſign, all 


welne aligoments ſhall be preſyragd 


| Io the declaration in geQqment, all Fe: 
pants of it muſt he proved i. 


Jn ejectments on demiſes at will notice 
to quit mult be proved th 

In «jgment far ar&Aory; what muſ 
proved 
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How evidence may be given of the due 


exeaution gf a win 
vid. Witneſs, Will, ard. 
How far the dene of the father and 
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An old terrier of and is evidence in 
ejectment page 488 
Terrier of glebe 3 where it is 

figned ey, churcbwardens Ii. 
Bur a ſurvey by one party is not evidence | 


Herr declarations admiſſible 3 1 
as to parcel or not Late | 491 
oth. Ia ander. | 
Blaintiff can only go into ak of the | 
. * damage ad inthe declaration 
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ki is ſufficient for plaintiff to prove. 2 — 
ſubſtance of the words laid, nat = 
words 3 | | 
im mult be 1 51. i 
What ſhall be: — evidence. of a per- 
ſon's buſineſs in ſuch caſe iz. 
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of a newſpaper is 1 5 
mon pe 


Haw far a collo 


roth. In M. clans Proſecution | 

What evidence in mahcious- ra ER 
for holding to en is etidence 
of the affidavit of debt 524 

In malicious proſecution fora 1 in 
dictment for felony, there muſt be A 


copy of the record and acquiital grant- : 


ed by the court where the trial was 
given in evidence. = 16. 

Alger where the dane was fora mil. 
demeanor ' 8 


What plaintiff may give in evidence to 


© increaſe the damages 535 


What ſhall-be proof that the proſecutiqn 


was at defendant's ſuit © 
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La the caſe of a conſpiracy there is nq 


' neceſſity to prove che fact of meeting 
and conſpiring . 
What ſhall be ſufficient evidence. of a pro- 

bable cauſe i in W df the defendant 


ib. 

11th. /n * 
Where there has heen a tortious raking of 
the goods, an attya] . onder need 
not be proved 589 


Alter when they have come to his 3 


by finding, or otherwiſe ib. 
Demand and refuſal is evidence of a con- 
verſion, not a canyerſion itſelf 590 
Where there is no caoverſio on proved, 
trover will not lie ib. 


Demand of ſatisfaRion and refuſal i is evi- 


dence of en. Fir 10. 
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. prove 
How the evidence in cafe ſhould apply © 


665 
12th, In caſe material averments only = 
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Fial. Witneſs. 
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'Tid. Record, . Deeds, Statute, Fine, Ver- 


— Fudgment, Writ, Affidavit, Chan- 
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bimfelf, how far evidence 774 
A receipt not concluſive evidence 775 
Bill of parcels good evidence 776 
Gazette, how far it is evidence ib. 


The rules adopted by the-courts in re- 


ceiving evidence - 778 
In every iſſue the affirmative muſt be 
oved ib. 
what is agreed by che pleadings, no 
evidence need be e. 779 
'The beſt evidence is always to be given, 
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Parol evidence is nN to controul 
written | | > aj 
Vid. Copies. 


How _ may ba. given in 3 
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In what caſe 1 is evidence ib. 
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787 


Where parol evidence is admiſſible to 
explain written ib. 


Evidence admiſhble where character i is in 


— -:: * 788 
| If the ſubſtance of an ifſue is proved, it 


is ſuficient 790 
Examination. 


| Examination of perſons charged with fe- 
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2 Ph. & M. 
Ex communication. 
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| Eric. 
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days to run * chan others 60 
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Tv $ lies againſt officers of the « ex- 
e and cuſtoms for entering an houſe 


8 ſeo for imnggled goods if none 
are found ge 395 
Or if they had not a writ. of aſſiſtance or 


a conſtable with them, ſtat, 13 Car. 2. 
FC. 11. | ib. 
In ſearches by night by exciſe officers, 

there muſt be a ou Ts of the place 
with them by (tat. 8 Ann: c. 9. 79. and 

if no goods are found, they are treſ- 
paſſers ih, 
The warrant granted by commiſſioners of 
_ exciſe is not a juſtification to the officer 

if no goods are found 396 
But a condemnation of the goods in the 

exchequer is a complete bar to an ac- 
tion for taking the goods FI 
Bur this is a 9 — to officers only 

ib. 


juriſdiction, as by the commiſſioners, is 


not concluſive i in favour of the officer 
5 


In what 1 of ſeizure the officer ſpal! 


be juſtißed, though the goods are not 
condemned 397 


In ſuits in the rg ee proof of pay- 


ment of the duties 
ſtat 6 Geo. 1. c. 21 6 
In actions of treſpaſs againſt officers of 
dhe revenue, proof of the non-payment 
of the duties lies on tbem ib. 
Actions againſt officers of the revenue 
_ muſt be laid in the proper county, and 
brought within three months, ſtat. 17 


ies on the claimant, | 


n 


In actions againſt officers of the exciſe — 
cuſtoms, if the judge certifies, it ſhall 
deprive the elaintiff of his coſts | #. 
How and when the certificate way be 
given | ib, 
In informations or actions againſt exciſe 
officers the warrant under which they 
acted is ſufficient evidence without 
| ſhewing the evidence 418 
Proof of their acting ax officers, —_—_— 


Ct -. 


4m, 
They may plead the general iſſue, and 


give the ſpecial matter in evidence 419 


727 How far condemnation ſhall juſtify the 


officer 529 


Trover lies aj ain cuſtom- houſe officers 


for * inge not liable t to pay ys 


a the wearing apparel of paſſengers 


| el ge 580 
When only a cuſtora-bouſe officer may 
ſeize contraband goods ib. 


© Brecution, 
Vid. Sheriff, King, Bankrupt. 


Goods taken in execution cannot be re- 


„ FO 372 
Goods taken in execution muſt be re- 
moved within a reaſonable time 393 
It is not lawful to break doors to execute 
a writ ib. 
This privilege is confined to the owner of 
the houſe 
Things fixed to the freehold cannot be 
taken in execution ib, 
In treſpaſs for taking thin ngs in execution 
what evidence is ne where the 


action is by a ſtranger, bi what where 


it is by the defendant in the former ac- 
tion 419 
Stat. 8 Ann. c. 17. NS taken in exe- 
cution cannot be removed off the pre- 
miſſes till the landlord is paid one 
car's rent 613 
If the ſheriff has notice of the rent being 
due, and he removes the goods, he 
ſhall be liable in caſe ib. 
The payment muſt be by the plaintiff in 
the action ib. 
And muſt be of the whole rent, without 


deduction for ſheriff's fees ib. 


The ſtatute extends only to caſes of the 
immediate leſſor ib. 


But extends to all caſes of fl. fa. 614 


But it is neceſſary that the ſheriff ſhould | 


have notice 614 
The writ which is firſt delivered muſt — 
firſt executed, or the ſheriff i is liable 
in caſe it i. 
1 
Aſtumpft t les againſt them on a promiſe 
of the teftator © : 334 
They may maintain aſſumpſit ih. 
Executor may indorſe a note 
An executor cannot join in the ſame ac- 


tion a demand in his own right and as 


executor 138 
A promiſe to the teſtator is not admiſſible 
evidence when an executor declares on 
a promiſe made to himſelf 

What he may join 
In declaring againſt an executor, the — 

claration need not ſtare aw 


and detinet 


136 


Ho lon 


92 4 | 


. 


or THE PRINCIPAL MATTERS. 


An executor may be ſued on a bond of 
his teſtators page 199 
Pnecuides not chargeable” farther than 
they have aſſets, except they plead a 
falſe plea _ 200 


Executors m e a term, and are not 
0 


chargeable for rent after aſſignment 201 
Executor may declare againſt an heir on 
a bond of his anceſtors 217 
Where the action againſt an executor may 
be in the debet, and where i in the deber 
9.05 wy 

Where the action is to be bod A. 
geſting a devaſtavit 85 
Executors may bring an action before — 
bate, but cannot declare till after 218 


How they are to declare "244 
What the declaration by the executor of 
an executor ſnould ſtate 2 


Executors may either plead or give 2 . 


tainer in evidence 


Executor may retain where a truſtee ib, 
An executor de ſon tort cannot retain 29 


What ſhall make a man executor de ſon - 
tort N 


10 what Foe You an executor is to pay debts 


When an executor de ſon tort ſhould band * 
over the goods, in order to diſcharge | 
himſelf 250 

What ſhall conſtitute an executor de ſon 
tort is matter of Jaw 


In what caſe an executor ſhall be liable - 


out of his'own eſtate 251 
Not chargeable without notice 252 
In debts of the ſame degree, what wal 

create a priority of demand +. 
What payments are firſt to be allowed to 

an executor 253 


In what manner he'is to plead payments 
ib. 


If an executor "bb ot a defence, 
he ſhould plead it 5 | ge 255 
What is an admiſſion of afſets, and what 
not 7 
How admit eesti is to be granted —— | 
there are bona notabilia in different dio- 
ceſes 255 
Where bonds are bona 3 and 
where debts by ſimple contract ib. 
adminiſtration durante minore 
tate of an adminiſtrator, and how long 
of an executor ſhall ſubſiſtt iz. 
Plene adminifiravit admits defendant to 
be eee e 
Under 


250 


AN INDEX. 


Vader the plea of ne ungues executory what 
be given in evidence, age 255 


may 
Haw that defendant is not execurar but 


adminiſtrator, is to be pleaded 256 
Ho far the inventory delivered 10 the 
ſpiritual court is evidence 260 
After 2 * N of aſſets quanda accide- 
. rinty plaiatiff in a; future action ſhall 
not be allowed to give in evidence aſſets 
_ in defendant's hands abr ie of the 
firſt judgment 
Plene admin iſfravit admits the debt in S 
ation of debt, alter in aſſumpſit i 


Troxer e lie again} an executor for 

A eke by the teſtator Lebe 3 57 

On riens per di 4 cent Bades the heir may 
give in evidedee an extent on a bond 
owing by his anceſtor to the king 2. 

An extent. r ce dag of 4 ſubj & os 

e.a& 0 


1 — if ray —_ 

kruptcy, 2 95 iherate iſſ 

TI ſhall bin 5 ng ag | 

Aa extent-at the Ty G . n crown 
bind the bankrupt's goods if iſſued 2 | 


An executor ſhall not be iojured by the _ time before the afliganzent 
F 7 gona; to the firſt day of term in caſes If duties are due for candles, the 
5 — . 262 N u. el drk 

| adminiſtravit what - _ lignment 
* 4 s Extents — — * of the crown ſhould 
U adminifiravit, if the jury find y te 614 
| po Pc — bad the — . 263 Where an extent and a ſabj a's EXCcu- 
What covenants the executor may — We which ſhall have the pre- 
advantage of | feren | 575 
By what cornaoy an een or adn unn 


naiſtrator is bound 
May be declared againft either a6 ſock 
or as aſſignee 296 
Covenants merely perſonal extend only to 
| , executors or adminiſtrators 
Executors can only be arreſted on ſog- 
geſting a devaſlavit 326 


Vid. Declaration and Phading. 


Executor or adminiſtrators of tenants in 
fee, tail, or for life may diſt rain for 


rent artear by ſtat, 32 Hen. g. c. 37. 
358. 


Executors may maintain replevin ſor the 
goods of the teſtator taken in his life- 
ume 

Executors {hall have reaſonable time 10 
remove the goods and cattle of the 
teſtator ©1125. 108 

Executors may maintain ej t fn. an 

ovlter in the time of the teſtator 439 

An executor is a good witneſs to ove 


the ſanity of the teltator' © 
Executor of a bankrupt cannot ſac 8 
3 commiſſion ö 
lay have trover far a converſion of — 
in reſlator's liſe- lime 578 
If the wife is executrix, eee 
jois in ihe adion 


An executor & ſax tort is liable to trover 
at the ſuit of the adminiſtrator, even 
for goods recovered againſt him by a. 
former judgment 1 


9 


Goods of a merchagt in ihe HEY 


\ 


Money obtained b y extartign. or r 


tion is recoverable in aſſumpſit 41 


Money claimed for doin ng hat it was the 
w 


party's duty to do withoyt reward is 
popes and bt is not W in 
aſſumpſiit | 92 


* 
7 nero 


May maintain an action for the price of | 


e F ed 
10 


80 he is liable for the prige of goods | 


bought by him for others 
The owner may ſtop the price of is 
goods fold by a far i in the hangs "_ 


the buyer 


In what * the Gor ſhall be "ot to 


the loſſes on goods of cthers ſo] 
him | 


How far the fa gor bas lien o hs 
+  coofigned to him A ; ib. 
He may be a weh both for ven 24d 
ſel ler 
If > faftr is japowered oply to ſel}, put 
the goods are dot dehiyered to * 
the owner may {ell them _ wn | 


How far the confignment of 
- Gator ſhall conzey a property 


1 


a Cor, 


or THE PRINCIPAL MATTERS. 


2 we noi liable to his bankrupacy 


370 

lwint 40 of death or i 
a factor the acme whe follow — 

s and property, and recover it i 

| - . all goods con- 
Ggned do hin 4 2 ge- 
2 acoount, or auy * advanced 
ow them 582 
And 338 he FIERO the merchant 
do be inſolvent when he advances the 


money 


Fairs and Markets. 


The king only can make a grant of fairs 
and markets, and create a toll 367 
They may be claimed by W 
The claims of tolls is to be taken flraly 
; 


Goods broug 
may be 
damage feaſant 


to fairs or markets to fell 
raised for toll, but not for 


368 
Treſpaſs lies for erecting a ſtall in a fair 


or market without the owner's leave 
389 

Caſe lies for diſturbing a perſon intitled 
to an ancient fair or market 641 
But the plaintiff's market muſt appear to 
be the elder one — 8 - 
If che new fair is within ſeven miles, it 
is a diſturbance for which caſe lies ib. 


| W ws on the fame flay, it is a diſtur- | meg emos break doors texefne 


In Ro for diflurbance In a fair, 19 
not 2 to fet out a wo” or pre- 


* 653 
| Ws Farmer. 3 
Under whar eireumfances be may be 
made a bankrupt 6249 

Fels. Vid. Parent. 


Fer. 
| The fees doe for any office of employ. 


ment are recoverable. in aſſumpſit 
Sheriff's fees for executing writs, are Ne 


0 con of debt 20 
How ert fe are ſettled by ſat. g 
Ik. c. 5. 1 
To what elles the finute ente ib. 
Felony, - 


| Examinations of perſovs reſpe@ting 


vy, how far! it is py. ng 


* 


vency of 


Se - 


| Foncess | 
Caſe Hes againſt the occupier of the land 
for nor repairing ls n 8 | 
Ferry. 
* who! has an ancient 8 max 


ve caſe againſt one who erects an- 
ther o near as to take away the cuſtom 


642 
Thei injury muſt be direct uh - - 
Filhon. 


Fiction of reference to the firft day of 
term fhalf not prevent the” ſtatute of 

limitations from attaching 154 

Executors and adminiſtrators ſhall be al- 
lowed all fair paymems made before 
the bill filed, ootwithſlanding the re- 
ference to the firſt day of tern 155 


Ticri Facias. | 


If a ſheriff levies money on # fl. fa, and 

does not pay it over to the plaintiffs in 
the action, it may be recovered in af- 
ſüumpfit » 

80 debt will lle for it 

And to an action of debt for it the then 
may plead nil debet before he has re- 
turned the writ, but cangot when he 
has returned it 237 

I a fl. fa, goes to take che goah of 88 | 
perſon, and another's are taken, treſ- 
paſs Will lie againft the ſheriff 


Hos 4 execygion of a fl. fa. alten 
from a levart faciat | 
A F. fa. candor be executed ande ia. | 
ord is ſatisfied of one year's rent 613 
The firſt writ of f. fa. delivered to the 
ſheriff muſt firſt be executed 614 


How far irregular executions ate valid 


515 
Fur. ä 

A ſine = on the admillon i to acopybold 
ſtate is recoverable againſt an infant 
y action of aſſumpſit 170 
The ſteward of a leet can only fine for 
offences commirted in his view 364 
For a fine or ameroemegt in a court leer, 
a fine by common lay is incident 365 

Aliter in a court baron N 


3 need nor conglude 


. ib. 
nn | Afac 


+ £12 YAM NINDET 1:17 50 


A fne impoſed « on . jointly 3 is void 


page 372 
The lord cannot Giftrain for a hne 


certo letæ without : 3 


Where an Segment is dente for Node 
paaſſed by a fine, the confeſhon of leaſe, 


entry, and oufter is not ſufficient. 450 


An aQual entry muft be made,- and muſt 

precede the demiſe © _ ib. 
Where an entry is made to avoid a fine, 
te action mult be commenced within 
TH A ſtat. 4 Ann. c. 16. 


| Whar ſhall be 2 —— ag att 


_. a five 452 
To what eſtates a five is a bar | 


How given in evidence 


n 
. ; 


735 


; n nights of ay are in the Pp 


king, and how far in the ſubject 387 


1 Difference of free fiſhery aud wo — 


Free and ſereral blhery claimable col? bo 


eſcription 
Ao. — right not neceſſary to a ſe- 
veral fiſhe 
Perſon pol: Tele of: A fiſhery cannot juſtify 
the cuttin .nets, &c. of an en- 
9p * ſhould take them . 


1 

9 1 * 

Wa when a good cooliderrion 
in affowphr | ; 


Debt or ampli will lie on 2 er Treſpaſs lies for. taking the gun of a 


* 8 
For i injuries committed in foreign coun- 


of a foreign court of juſtice 


_  rries, an action lies in England 1 
A foreigner or perſon refiding abroa 


_ who —— this country 17 be a 
nn, ok 6 * $$8 


Fergery. 
WY paid to a forged ee or 
under a void authority, in what caſes 
recoverable | | 34 


* 
What muſt be e in order te 1, 


13. N 


= | 


Wager o on di i under what circun 
A noteor bill * for 'mone 


Jar, game wid be thou: 


172” log $4332 _ 


On nnn, for forging-a ſeaman's 
will, an executor named in a ſubſe. 


. e ere b. 705 
Frauds... 


3 — what caſes the clauſe edit 2 


undertaking for the debt of — 
extends 99 
— on the d requiring 2 
note in writing on agreements in con. ' 
ſideration of marriage 7! 25600 
on that clauſe reſpeRing ſale of 
lands 103 
On agreements vr robe performed i 
in the year . 
Aſſumpſit will not lie on a fraudulent | 
tranſaction 93 
Statute of frauds 29 S 2. c. 3. in what 
caſes it requires a note in writing 


148, 
How far goods are bound by the acer 
of the writ to the ſheriff under the 
| Ratute of frauds. ' 392 
Vid. Sheriff. Fi. . | 
Freight. 1 5 
Io what = NS due e 
as GABE: 
OO ESTG2Y oing on the 


land of another mY parluir of game 


| 390 
8 may ſeize guns, &e. under 


Car. 2. ib. 
have a warrant from a 
juſtice of the peace for the purpoſe ib. 


Nar. 22 & 2 


gamekeeper, though not on his own 
manor th, 


Wie omg be 6 gwiger, 8 
_ Gaming. 53 


es recoverable 
1 or 
lent kpowingly to game with, is not 
recoverable even in the hands re a fair 
indorſee 28 


4 


OF THE PRINCIPAL MATTERS. 


ere. is recoverable in affump- 
" ſit paęr 90 
How the ſtatute 7 . is to be plead- 

meer FIR en gs” 223 
al 201 a 7. 2 


3631 Lan 


2 reaſonably © 2 bis cn and 

juſtify an aff 1 3'5 

3 e 3 

How fri is evidence 3• abs ag 

- Gift 1 t 7 

2 Fol git of go rior ee 

r än 70) cal ay 

\kiss bad jibe in wehe ory 

ee © Governor... 


cee. of foreign; Bhs 
to an action for maliciouſly N 


un officer from his place 6535 
S >. ey? 
2 — wy 08 and S dl 
wa, over after the determination of 
their intereſt, are made treſpalſers by 
ii he 6 en 18. 399 
. " H. . 
0 - HABERE, Lo 
Haber bee poſt 5 how i it «tall if- 
in Wer 1882 492 
50 n 


| Hathourduties: in what caſe recoverable 
in in aſumpſir e 10 

By gr hr Health.” | 

If any perſon ſuſtains an injury. in his 
hea "+ or conſtitution from the negle& 

ol his ſurgeon, or an, caſe — 
lie for, the i injury . | 

| Or if his bealth is impaired "le — 

ſome ſmells i in his eee ib. 


 Hearfuy. 
Good! evidence in matters of 028 


Good evidence of the death of HEHE If an high 


8 
Good evidence of the ſeitlement of i 
at 1 


1 


Good eridence of what is parcel or not 

parcel % 4) 56h vt. 248-1 N 788 

in queſtions of preſcription: WO 
Heri. 


Liable to debt on a bond of bis mae 
How ſuch bond hould' be declared on 


216 

May diſcharge himſelf by ſhewing that 
he had no afſets ib. 

Should be charged as lineal or collateral 

heir, according as he is ih. 


Alter when the eclaration is on 2 | 


 Eutor or adminiſtrator.” 
How the heir is to plead ri 

under ſtat. 3 & 4 V. & . c. 14 247 
What he 2 . in eridenos ander 
riens per di 
How to ſue 
In what caſes the heir ſhall be in by de- 

ſcent ib. 


eir * deviſe jointly. 1b. 


Heir may be lle a gelen aſſignee 


290 
In what caſes the heir may ſue on a'cove- 


- nant 


| 295 
The heir may recover for a damage done 


10 the premiſſes in his ancelige” s ime 


is. 
To what amount he ſhall one 156. 
a 


gree 4%, 
'The heir : apparent may be 1 witneſs to 
prove a title to Jand, but 2 FRY. in 


' Temaznder cannot CE, 489 
LS Herald, 0-44 i X 

Herald' books are good evidence t 

"YO a pedigree TB TOE 1 
Heriot, $0,455 8532 £ 


* avowry for an heriot houl 
the bell bealt or ſuch. IT i a 


or heriot cuſtom 


: : 14 37 
Hliſtory. 


evidence _ 6 
Hi buch. | ith 
land to an highway, the 


| Appropriati 
of th ſoil ſtill remains in — 


property o 
owner 

is impaſſable, a al er 

y going on the 2 
401 

liter 


_ N 


Difference i in taking for an r ee . 


rſon claims in ejectment * heic | 
at law, he muſt prove 2 fetzulat 2 


A ee hiſtory of the — is as 


; * 8 
— will lie e may 
of an highway 428 
Wire. 
I's thing vired oo be bd en ik, 
e . 
Is nahes 3 buadred, cache 


ſtar. of Minton, the inhabiane may 


de wineſſes 742 
| bo ray the party himſelf 923 
How far a -perſon may juſtify going on 
"the lands of an hs wk of 
S SS 5s | 
10 wha caſes As eee Be 
r ars not to 3 
| | 2 
724. 27 
When the proceſs is void 328 
Where it is irregular or informal 329 
Or where filled up without proper autho- 
rity 330 


Or . the court or magiſtrate © 


or have no juriſdiction, in all theſe caſes 
falſe impri 2 331 
Falſe imprſoamen lies for a ſubſequent 
o 
arreſt was lawful | 
What the plaintiff can give in evidence 
in this action 335 
When this action is brought againſt ma- 


ey, they may ſever i in their defence 


336 
In juſtifying under procels of court, what 
muſt be ſhewn ib. 
What damages can be given, and how 
x the jury may {ver them 150 +634 


Jndemnily, 
a perſon induced ignorantly to act ille- 


ally by abother, may recover n 
bim on his promiſe to indemnify 9 


What i is LOI to a bond of 2 


E 232 


Indicment. 


1 a defendant to an indictment for an 


on or crueky, though the firſt 
332 


P What is for the benefit of an jofant's eſ- 


e confeſſed it, be cannot af. 
terwards plead not guilty to an adtion 
for the dame affauh | page. 317 
A conviction on an ee | 
iven in evidence on an action for the 
| e aſſault 320 | 
' For whit madi&ments, if gromdkeſs, an 
2 for malicious profecution will 
ie 28 
The indictment need not be 8 
proſecuted to ſupport the aQion ib. 
Expence alone is a good ground to ſup- 
2 an action for malicious "oven 


tow. an  inditment for a conlimcy' af 
fers from ao aQivn 530 
An indiament wut be decided before an 
action will lie for preferring it 531 
Where the indictment was for felony a 
copy of it muſt be granted, in order to 
an action for n Foce 

eution 


Aliter if for a miſdemeanor . | 553k 

What evidence of acquittal on an * y 
ment 4 neceſſary in an action for mali- 
cious proſecution 535 

If the inditment has been found by the 
grand jury, it is a ſufficient Juſtifica- 


tion to defendant 536 
To. what caſes of indictments a party in- 

tereſted may be a witneſs 711 

| Infant, 


Money paid for a debt contracted FE 
infancy and not for neceſſaries, is not 
| recoverable back in aſſumplit. 956 
In an action againſt an infant, a count in 
the declaration for an acegunt ſtated is 


bad 137 
Infants during minority may bring _ 
by their guardians 
Infancy may be given in evidence 9 4 
the general iſſue of Non At. 161 
To what demands only infants are 17 5 
Whatere veceffarien to an infant ib. 


tate ſhall be deemed necefſary 162 


One cannot lend an infant 8 8 og 1 


y ſor neceſſaries 
An infant is not liable for s furniſh- 
ed to him in the way of his 5 ib, 
An iofant not liable even for neceſſaries, 


while he is / Jub UL Male parentts 163 
May bind himſelf by a one aki his 
On of age | ih, 


ha 


OF Tas PRINCIPAL MATTERS. 


Io ſuch Lale he walk be charged vo the 


mer Contra th, 

Pros of 'nonage 1 on the infave | 164 
All Al paderok kiogs | to an iofant for his be- 

neſt are g 165 

What bonds of an infant are void, And 
what g 


rent 236 


Ioſancy is a good plea in an. adion of co- 


venant 


Under what circumſtances an infant may 


maintain an efetUttient 439 


The'will of an infant is void andes ob. 


- "iſhed after full age TY 475 | 


The day of birth Gal be 3 


By cuſtom an infant may make 2 * 


Tr a. ods ee ** infancy, 
was . be a L 562 


in caſes they can be Wit- 
"> 2 758 
Janlecher. 


5 Gase e eech 5: 548 
Has a lien upon goods or ache le at his 
iin 584 
But only while they vemmin in his pol 
i ſeſſion | 


QanriorſelÞ iuem except by the cuſtom of Fe 
ib. 


London or Exeter 
Hitkeepety'dble" for the goods: of reelle 
in their ihns 626 


nd de © Some du 144.26 5. 


be perſdu whoſe goods: are Toft muſt be 
a traveller or gueſt, and received as 
Ach 15. 
The loſs wet be occaliondd by the act 
br cbegleck of the innkeeper or bis ſer- 
vants 
Thchnkevper's 
while within his houſe: 
- Where the innkeepe 
the A rs goods, be is not Table . 
. 
It is no excuſe for the REI that 
hen the goods were loſt he was ſick, 
. and of noaſane memory 428 
Liable for goods or choſes in action, 1 
not perſonal injuries to the gueſt ib. 
Maſter may maintain an action for his 


goods loft by a ſervant at an inn . 


Wan inukteper refuſes to admit a travel- 
ler, he is liable in an action on the 
caſe 

Inquiry. 


In aſſumpſit on a fale of goods on a writ 


el "Fable for goods 10 5 
er has no profit a | 


_ of inquiry, Gefenckant hall not be al- 


lowed to g0 ino evidence. of fraud i by : 


the ſale 


In a writ of inquiry v0 a promiſ 7 
What muſt be proved ch 
What damages may be given oba prchelt- 


Ih We: caſes on a writ of in b tho 


Plainriff all have intereſt 

What notice is. neceſſary” of _— 
writ of faquiry | _-; | 
ow the notice ſhould be . 


ug plaintiff” in reptevin is nonſuited, de- 
fendant making a ſuggeſtion in nature 

of an avowry, ſhall have a writ of in- 
_quiry to aſcertain the rent, dama 255 
Ke. 


What in ſuch caſe may be recovered un- 


der a writ of inqui | 
if laintiff is nonſultecf after 2vowry, ge. 


endant cannot have a wiit of inquiry 


* a writ of inquiry it in fte hl] be 


executed . f 


4 Ae bon ef 
Note given to induce a creditor to gg ign a 
compoſition Geed of an * 
void | 
How defendam is tonglene a lee, ge 
under the inſolvent debtors a 166 
What ſuch ads uſually'enat © 244 
Ho / they are to be conſtroed 245 


What debts are thereby diſcharged 16. 
Ho to be pleatied to an action of debt 


e db. 


To what * eie is evidence, i is, | 


Huſalnent, Vid. Bond, 


| Tnfarance, {uy 
- W hat policies of inſurance are good: un- 
der ſtat. 19 G. 2. c. 3). 62 


A certain intere(t, though not velted in 
poſſeſſion, is inſurable 3 15. 
What policies ale void by ſtat. 14 C, 5. 


Contipgent advantages not inſurable © 63 
The policy mult be on goods which 2 
de lawfully exported or imported f 


The policy mult expreſs the intereſt in 


direct terms 


64 
Nane the terms goods, ſpecie, aud f 


fects, the party may recover reſpon- 
denria intereſt 6; 
Re-afſurance when lawſul « a 


Statute 


73 e bill of exchange on a writ'of inqui- | 
How fr infancy i is pleadable to debt 17 hs 13. 


AN INDEX 


Statute | Hiding 1 extends 
| to foreign as well as Britiſh ſhip p. 66 
mium on an illegal inſurance not re- 
coverable back again 

How policies are to be made on bottom- 


or reſpondentia under the ſtat. 19 


3.6 37. 65 


H How 'policies are to be aodererines for 


A under ſtat. 2 
Wat intereſt the "ad 


mult have at 


What ſhall be deemed a warranty ib. 

Hong of failing with convoy . 70 

w far a concealment of circu an 
ſhall avoid a policy 


| WM... circumſtances the- inſured ſhould ; 


make known to the underwriters 72 


What the underwriter is bound to know 
How far the courſe of trade ſhall —.— 
the conſtruction of policies ih. 
How far deviation ſhall avoid a policy 74 
What deviations are lawful 75 
Loſſes not within the letter of the wney | 
covered by it, an the wage of 
allows it 75 
ConftruRions on policies ib. 
Ja what Week the inſured. may abandon 
80 
At what time the Joſs muſt happen to 
charge the inſurer 5 „ 
To what loſſes only he is liable ib, 
What ſhall diſcharge the inſurer , 82 
By what rule loſſes are ſettled on a raed | 
1 loſſes are adjuſted, what canclu · 
Gpe evidence againſt the inſurer 
What is barratry in the maſter 


What is ggcelt 
In wha caſes te premium way be op: 


4 
at T7 of a loſs is ſufficient, and 


. idee of mere and bbs | 
44 


5 £ 


3-c. 44: 66 


43 | 
to conſtitute barry | 


Plaintiff may deckre for 87 total, REM 
. cover for a partial Page 169 
Action on the caſe les Ke not MER | 
an infurance _ 
In what caſes ide wich Kai ws 

- liable 634 
Hew'far one underwriter may be a wit- 


© neſs. for another, . 705 
| — fs. 
In * caſes intereſt ſhall be given i in da: 
- magey on a writ of 1 inquiry. 170 
| Taventory 


of an executor or adminiſtrator, bows far 
| it is evidence 558 Het 195%; "1260 
JOINT AND Erl. 
In aſſumpſit apainſt ſeveral, a debt 
or contract oſt be proved = 140 
In the cafe of a joint and ſeveral note, 
payment of intereſt by one ſhall pre- 
vent the ſtatute of limitations from 
running in favour of the others 15 | 


Vid, . Partners. 4 
Joint bonds, how they muſt be ſued 246 


If one only is ſued, he moſt plead i 


abatement 
In bonds made to more than one, ip 


muſt join in the action 


247 
* there is judgment againſt two, and one 


may have execution 


3 265 


dies, plaintiff 
againſt the other 


How joint and ſeveral covenants are to 


be conſtrued 287 


Where joint covenants are to be taken 


ſeparately 10 288 
In joint. and WES covenants, how a 
breach may be aſſigned ib, 


In joint and ſeveral covenants defeaſance 


to one is a defeaſance to all ib. 

If a battery has been done by ſeveral, 

the action may be brought either joiot- 
"4 or 1 ly 7 

| Fointenants, * | 

Jointenants cannot deviſe by will duriog 

the continuance of their ellate 476 


Vid. Tas: ©. 

Þ TT 

No action will lie againſt a judge of s 
court of record for any ching done in 

| execution 


execution of his office, or for any miſ- | 
uke of Nga. Huge 405 


Judgment d 
2 in one perſonal. action is a 


to another action for the 


4 cauſe 165 
Debt lies on a judgment of the ſuperior 
| court 196 
But the judgment muſt be entire and un · 
diſcharged ib. 
Debt lies on a judgment of a — 
court 197 
Hay to declare in debt on a 1 
214, 215 
Nul tiel record is the proper plea to debt 
on 1 23 
One judgment may be ſet off againſt anò- 
ther 240 
Goods ſeized under a judgment or exe- 
 cution, cannot be replevied 372 


Pid. Replevin. 


If a judgment . been vacated and re- 


ſtitution of awarded, treſpaſs 
£3 plaintiff i in the action 


lies againſt 
Alter if the judgment has been tered 


for error 


The caſual ejector cannot confeſs a 9 — 6 


ment | 491 
| Vid. Error. 
Judgment in trover muſt always be for 
damages : 598 
How far evidence | "20 39 
How given in evidence | 
Juriſdiction. 


A juſtification under a proceſs of courts 
of limited juriſdiction ſhould ſhew the 
extent of their juriſdiction | 336 


Fiuſlice of Peace 
* plead the general iſſue, and give the 
pecial matter in evidence on actions of 
aſfauk | 320 
What Coſts they ſhall have if the plaintiff 
diſcontinues, or is nonſdit 


5 
' Adtions againſt them muſt be laid 10 the | 
go 


proper * 3 
No action ſhall be brought agaiof him 


without notice, and he may render 


_ amends 

Action muſt be brought within 12 x ths 
after the offence done 339 

How a conſlable may juſtify under the 
Warrant of a a jukice of peace 340 


OF THE PRINCIPAL MATTERS. 


How juſtice of peace may plead tender. 


of amends. Hage 206 


Statute only extends to what is done in 


execution of his office ib. 
He is obliged to ſhew the regularity 4 


his proceedings | N 
May iſſue a warrant of diſtreſs and ſell 


Within four days, by ſtat. «, Geo, 2. 
. 20 


| 39 
Shall have double coſts in ations of treſ- 


3 brought againſthim 425 
ſpaſs on the caſe will not lie againſt a 
ice of peace for committing a oe: 

Ea it ſhould be tre * 

et ar 3 * 

If a juſtice of peace refuſes or obſtructs 
ball, he is liable to an action on the 
caſe 618 

80 where a perſon is robbed and he re- 

fuſes to take his depoſitions in order to 
charge the W he is in like man- 
ner liable e ; ih, 


Tuff, ori, : 
Juſtification of a battery muſt be always 
proved, and cannot be given in evi- 
dience on the general iflue 407 
Haw it is to be pleaded . 
Juſtification under returnable proceſs, 

muſt ſnew that it was returned 337 
What plea in juſtification is good i in re · 
| plevin 352 
= a juſtification differs from an avow-. 

ib. 
The ſheriff may juſtify the raking of goods 
in treſpaſs, by ſhewing his writ 4m | 


* How the officer mull, Juſtify iþ, 


Plaintiff or a ſtranger in treſpaſs againſt 
them, muſl-ſhew a judgment 412 


Juſtification under courts, of inferior ju- = 


riſdiction muſt ſhew the extent of the 
Juriſdiction, how fat in the caſe of an 
officer or a ſtranger 42 


Juſtification by a bailiff of an inferior 


court ſor an amercement, what it * 5 
ſhew 


He who comes in aid of an officer ma ay 8 


juſtify _ 
What afe good juſtifications i in treſpaſs 


4 
If a juſtification is local, it ſhould 2 
verſe the place laid by the other party 
C'S. 


So where the juſtification varies the man- 


ner of the traverſe, it 3 
with a travetſe 


3 H | . Veleadug 


- AN DEX. 


— plead oo wane in juſ- 
Page 416 


KING. 


rr, Hal the king, nor 
things taken by his authory 373 


— execution ſhall have of 


2 e abies if his ſuit was commenced 
any dme preceding the judgment 393 


The king is not bound ey of the — 
mnmes of bankrupt 
IEASE. 


3 6 


17 * is made by an atorney, mw it 


ſhould be exerured © © 259 
"The words concgſi & demife in a late, 
import a covenant in law that leſſor has 
a title 55 7 0G 


Vid. Rent. 


Leſſee for life or years may have treſpaſs 


for cutting trees growing on the land 

| 384 
15 what caſe leſſee for. years is liable in 
' treſpaſs for cutting trees 400 
7 reſpaſs will not lie if the trees were 
by lefſee's cattle ib. 

| Leaſe void under ſtat. leſſee if evicted, 
Cannot maidtain an ejectment 456 
Where the plaintiff's title in ejectment is 
under an old leaſe and many aſſign- 
ments, he need not all the aſ- 

* fignments after poſſeſſion has been Jong 

' acquieſced in 459 
All Teaſes at will are now conſtrued as 
from year to year 460 
How far the cuſtom of the country hall 


controul that conſtrudtion ib. 

In ſach leaſe fix months notice to quit 

+ muſt be given _ : ib. 
And muſt — with the year 451 
What form of notice is good 462 
"What ſhall be a "waiver of notice 463 


Where a leaſe is void, nothing implied 
ſhall give it confirmation 464. 
Wh, 11 4 leaſe is voidable, what acts 5 
ceanſirm or avoid it 465 
Difference in the caſes of leaſes for Vf 


or years 


Leſſee ſor years may maintain trover for 
the timber of an houſe: blown down, 
though it belongs to him who has i 

reverſion 


What things or fixtures' may Tn M2 ved 


"by idee ter the tleterninarion of i 
term 
Ciſe ew alt leſſee for obfruBting (et 


in reverſion from comin on the lands 
ic ſee waſte * 650 


1 


er hook f the ordi yy 
| gecko the | inury, is You 


Tag. 

Adumpſi lies againſt an executor. or ad- 
I for a legacy, if he has af. 
86 
egacy left to a bankrupt adden ben cer- 
ificate ſigned by his — and the 
2 .— but before i its leert 

lignees . 9 
Bie. Kh | 
The (poſtmaſter is obliged to deliver let- 
ters within the limits of the poſt-town 

% % 62 
8 are not carriers with 


in the cuſtom, ſo as to be ſubje& to 
loſſcs of bills, &c. out of letters 624 


Vid. Fi. Fa. 
The roſes 28 to Mlariderous words, apply 
to libels 


04 
"What publications ſhall not be PIE a8: 
libels 505 
The names of perſons need not be ſet out 
at length 506 
— libels againſt the dead are puniſh- 
7 
What writings of public evil urge 
are actionable 508 
Cenſures paſſed by ſectaries on perſons of 
their own ſect, not libels 508 
Rules adopted by the courts in et 
info: Hation for libels ; 
It is eſſential to a libel that it be publiſh 
ed 509 
But writing a libel ! is ſufficient 510 


_ OF THE PRINOIPAL MATTERS. 
* + the in a —m is 2 Suſhient Againſt what demands it my fox 1 148 
99 


Vid 8 Plea, Evidence, & 
Lr, Verdis, Judgment and Cali. 


Liberty. 5 
How the ſheriff is to proceed to . re- 
plevin in & libert 349 , 


1 dab of like brings» et 


q EI 60 


— — 1 mn anc of à liberty 
r is not anſwerables— 698 


a Lien. 
A GBar has a Lie on 23 conſigned to 
him far the balance of a 1 pc: 
count 
88 w a (hip in Englang, 
there is no lien againſt the ſhi gh 
A factor has a lien on goods — 
him for the balance of a general ac · 
count, or far money advanced 108, 552 
ManufaQurers have only a lien 28 the 
work done io the goods thewlel 
hid a 


Bot the uſage of rade may give a gene- 

ral lien ib. 
A pawn gives of itſelf a lien 583 
But not beyond the.pawner's intereſt ib. 


There is no lien on a ſhip. for repairs done 
ib. 


in England 
An innkeeper has a lien on the horſes or 

pow brought to his inn 
| ut he cannot ſell, Vid. Innkeeper. 

Carriers have a lien on goods for their 
Big was ib, 
An attorney has a lien on the papers of 
his client ib. 
ut a clerk in court has not 585 
Liens are only admitted ſor the benefit of 


nnge _ . 
Wherever. ders 4 is an agreement to pay, 
there is no lie ib. 

Lights. 
Caſe lies for obltruRing them 
Vid. Nuiſance. 
Unite, Aatute f. 


Six years is the limitation of ations of 
148 


aſſumpſi 


) Hoy fas the rights of infant hs feme © c0- 


Wick i d no ed wy 12 
Fami s n rr reaſon of his 
own, or r the defendant s abſence 


What ſhall be deemed : an abſence beyond 


igned to 


ves 


584 


Accounts curredt among merchants, h 15 


far except 


vert, perſons inſane, or yond"f eas, 


beyond ſeas 


cas 


How far an executor is bound by the * 
tute 1 50 


What ſhall prevent the ſtatute from at- 
taching 151 
What kind of promiſe or acknowledy- 


ment of the debt ſhall prevent the ſta- 
tute from being a bar 
Sung __ what proceſs ſhall prevent the 


15 
How - proceſs muſt be continued i 51 
Plaintiff ſhall not be barred by any fiction 
of reference io the firſt day of term 
15 
To prove the ſaing out of a writ in — 
der to prevent the ſtatute from attach- 
ing. the. writ welt mult be produced 
155 
In 7 judgment being arreſted or re- 
verſed, plaintiff may bring a new ag- 
tion within the year 156 
Where the cauſe of action ariſes from an 
executory contract, how the ſtatute i 1 
to be pleaded | 
Where money is to be recovered back 
from, what time the ſtature deglas to 
run 157 
Twenty years nos. payment of intereſt i is 
a limitation to a 226 
This plea ſhould be 3 ſtrietly Ss. 
What hall prevent the limitation ſrom 
taking place © 3 
The ſtatute of limitation extends not o 
debt reſeryed by indenture 2 35 
Nor to debt on matters of record il. 
A debt barred by the ſlatute of limitazjons 
cannot he ſet off 239 
The ſtatute may be given in evidence on 
nil delet pleaded to debt for rent 252 
Adios Xt aſſault. muſt be ſued within 
four years 319 
So muſt actions of falſe . | 


35 
Aion ages juſtices of the peace 124 
3 H2xͤ „ 


rr r 
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AN INDEX 
ceonſtabl es, uſt be brought within fix one trader to another rank as ſpecialty 
months after the — 3 1 «ey | 


Actions of replerin muſt be brought 
| 1 fix years, ſtat. 21 Jac. 1. c. 
I | | | 
Actions againſt officers of the 1 — 
muſt be brought within three months 
Adions of treſpaſs muſt be 1 
| 8 fix years, ſtat. 2 Jac. 1. c. 
I . 416 
No entry can be made but within twen- 
ty years, ſtat. 2+ Fac. and ſo no eject - 


ment maintained 432 
In the caſe of a fine, five years is a com- 
plete bar | 450 


How the ſaving of the rights of infanis, 
&c. have been conſtrued ih. 
An actual entry is neceſſary to prevent 
the running of the ffatute of limita- 
tions * 451 
And where an entry has been made; an 


Adion muſt be commenced within one 


year, ſtat. 4 Ann. c. 16 ib. 
_ Action for ſlander muſt be commenced 
within two years, ſtat. 21 Juc. 1. c. 
16 "+ 3 519 
Extends not to ſcandal. magnatum ib. 
Nor where the ſpecial damage is the giſt 
of the action, nor when the action is 

ſor flander of title 13 


Debt barred by the ſtature of limitation 


good to ſupport a commiſſon of bank- 


. om 
Ads, of trover muſt be brought as 
in ſix years 
From what time the 


In this plea the day of ſuing out the wry 
| 3 4 a "7b. 
n. 


If goods or living things be lent, the 

22% uſed . purpoſe for which 
they were lent ; or if lolt, the perſon 
{OTA FRY London, / 


By the cuſtom of London a married wo- 
man who trades, is ſuable as a feme 
fole. £0: „ 

A feme ſole can only ſue in the courts 


of the city of London, not in the 


courts above under cuſtom 200 

She cannot give a bond and watrant of 

arrorney— © © | ib. 

Ey xh cuſtom, ſimple contract debts from 
is 


4 


An tice may be in Lon- 
* the aſſignee cannot maintain 
covenant on the indenture of appren- 
ticeſhip r 
Feme covert trading ſeparately from her 
huſband, by the cuſtom of London, 
may be a bankrupt N 


Bills and money embezzled by a clerk 
and paid away in illegal inſurances in 
the lottery, may be recovered in aſ. 

ſumpfit by the maſter in MF 

Money paid for illegal inſurance in the 
lottery, in what caſes recoverable ib. 

If a lottery office keeper pays money on 


account of an illegal policy in the lot- 


tery, he ſhall not be allowed to reco- 
ver it back 7 
How a party ſhould declare under the 


lottery act 139 
; 7 Lunatic ia Ls, 
Is liable in treſpeſs for injuries to the 
lands or property of another 399 


Committee of a lunatic cannot make 
leaſes, nor maintain ejectment 438 
What defect of underſtanding ſhall inca- 
pacitate a man from making a will 

| M. 12 
MALICIOUS PROSECUTION 


Will not lie for a groundleſs civil action 
| 8 325 


+. $95 © Unleſs for ſuing out a writ without an 


cauſe of action, or for the purpoſe 
holding one to exceſſive bail ib. 
Or if a ſtranger ſues out a writ without 
the piivity of the real creditor 526 
Malicious proſecution lies for ſuing a 
. perſon in a count not poſſeſſing juriſ- 
diction, knowingly EE 
But the court mult want original juriſ- 
., diction TEE, 526 
So it will fie if the action is brought in 
the proper court without any ground, 
and that known to plaintiff bimſelf 
1 3 
So for ſuing in the ſpiritual court with- 
out giving the party notice ih, 
Any groundleſs proceeding ſhall be a 
- foundation of this action ib. 
But the firit ſuit muſt be decided before 
this action will le — 


4 W ("RIM * 
d 
e e 


or THE PRINCIPAL MATTERS. 
For maliciouſly preferring an informa. Yid. Cuſtom. 


tion or ioditment,. this action = 5 W of _ * 
For what indiament it will he 1 fy flow no lien for work wil n oo 
Though the indiment- is bad or found ,, the goods themſelves _ 382 
isnoramus, the. action will lie ib. But the uſage of trade | . give a 20. 
80 expence alone will ſupport it ib. ral lien 3 x 
Malice and want of a probable cauſe Marl. 5 


muſt concur to ſupport this action Where tallage and pickage are due i in 
129 markets and fairs 

But one e may be inferred from the other Treſpaſs lies for erecting a ſtall in zn a mar- 

ibid. ket without leave of the owner of the 

What is a probable cauſe is matter for Foil 

4 — to decide on, not for the Erery hep in Londes iv a-market opert 

ib. for the ſale of goods which are the 

7 1 Confoiracy, Declaration, Plea.. OH trade of that (hop Tz 594 

In malicious proſecution for an indict- Vid. Faber fi 99 5 oh 

ment for felony, the court mult grant ; 


. a copy of the indiAment, which mult Marriage: | 
be given in evidence | What promiſes in conſideration of mar- | 
But where the inditment was for a mi riage are within the ſtatute of. frauds 
demeanor it is not neceſſary ib. 0 
Fid. Evidence and Damages. Bondsin reſtrain of marriage are void 183 
Manda | Bonds given to a marriage, or in 
e the nature of marriage brokage bonds, 
For what the court will grant a man- are void 183 
damus 50. Bonds . to marry, ot in the 
for what the court will not grant A disjunQive, when ſuable  _ 210 
mandamus 655 What marriages only are good under the 
In what caſes the court will not graut 5 marriage act, ſtat. 26 Geo. 2. c. 33 481 
mandamus in the firſt ioftance This act does not extend to marriages in 


Io applying for a mandamus what — 4 | Scotland 

party mult ſhew to the court, in order 5 the clauſe reſpe&ting perſons under | 
to entitle him age i, + 

In what caſes the court will grant a con- How far cohabitation is evidence 481 


current mandamuus 671 Sentence © f divorce in a jactitation luit, 
To whom the writ is to be directed 672 concluſive evidence | ib. 
What the body of the: writ ſhould con- How. far the clauſe refpeQing witneſſes 
taig 674 hall affect the marriage 482 
Ol the ſervice of the mandamus 675 Vid. Baſtard. 
Vid. Corporation. How far the ſemwence of the eccleſaſti | 
Who ſhould make the return of a man- cal court is ſufficient ridenc 
Bog 5 8 68 - of marriage oy | 
at the return ſhould contain, an 7 Sas: ) 
what is a good one 682 8 15 EY - liable for us 
When the return ſhould be made 685 **PY Soha wr | 


| cantracted by his feryant+ *. 
How 16. proceed i in caſe of 4 . return The ferrane is go: Able bor d 


ibid. 5 
| r ao! t o = aſ- 
How undes ſtr 9 Ann. I 686 * furniſked oo ac. k at 
| Manor. 1 The maſter not liable where bel has given 
Ejectment will lie for a manor | 2d money to the ſervant who has ere : 
How to be brought _ dz. plied iis 
Lord of a manor may have troyer for an A maſter cannot juſtify an affavk i in de- 
eſtray, or for wreck befi before the year tence of nk krvant 12 314 


= 


dad day TV. >  - x OT. 


%. 


AN INDEX | 


A reaſonably corre his ſer- | Boe se e er Gel nar 
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ſeaman's wages to a forged. 5 
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Ou from commands = 635 
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cn of the laſt gale of rents 1 
charges all former nes, and is eyi- 


dence un det mil bet 
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made without a demand 130 


If che defendant avows for a nomine pe- 


ne, though the plaintiff be barred, de- 
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But the houſe muſt be an an cient of 8 
If 05 houſe bas beet 25 7 year | cen, 
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houſe, an action, he, for the. mas 
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| Caſe lies againſt a parſon for not taking 
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Where a nuiſance has been continued, 
we continuance muſt be ſpecially de- 


cared on | puge 65 3 
Qs. 
| 85 OFFICE. 
Aﬀumplit founded on a contra for the 


ſale of an office is void 90 
8 for the ſale of offices-are 


* ind 
How 1 good ih 
Where certain 3 or rights belong 
do an office, they cannot be limited or 
. _ confined by the 13 1095 
| if a perſon entitled to an office with fees 


and is difturbed in it, he may have 


ceaſe for the diſturbance 


7 | 643 
What he muſt ſhew 644 


If a perſon is candidate hires office, — 


the returning officer refuſes him a 
Officers in the ſreecal courts have not a 


. he may have caſe for the injury 


In actions for diſturbance of an office, i 
is ſufficient to ſhew the value communi- 


Offer. , 
_ Officers of the exciſe and cuſtoms, i in 
. What caſes liable to refynd money 
wrongfully paid to ibem 


under the ſentence of a court martial 

to an action of afſaylt 314 
Tue commanding officers in the army 
or navy may put any of their inferior 
. . officers into confinement © _ 335 
But for uſing ſuch power 6 . or op- 
f preſſively, an Gion of falle impriſon- 
ment: + will lie 332 


Vid. Navy. 
Officers executing the 
which have no J 


paſſers 391 
Alter. where the court has juriſdiction, 


iction, are tre 


but it does pot extend to the perſon | " ab: 


392 
II goods are taken under an irregular 
judgment, treſpaſs will not lie . 
ie officer, though it will againſt the 
' plaintiff in the ation ib. 
IK Ys officer takes the goods of a 
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Officers of the army or navy may joſtify - 
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Vid. Sheriff, Exciſe, Court 
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judgment 41 
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Treſpaſs 
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to action for . we their inferior of- 
ficers in arreſt, where no malice ap- 
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right to turn out their clerks at plea- 
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Shall have double 1 10 actions a 55 
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A parent may juſtify an aſſault in de- 
fence of his child BR 
Father may have, an action for getting 
his daughter with child 645 
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Ren of marrying him page 8 
Parſon. 
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When a parſon gives a title to ordination, 
- he is bound to maintain the perſon to 


whom he gives it 85 
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the diſſolution of a partnerſhip, aſ- 
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What is neceflary to conſtitute a partner- 
ſnip 115 

There ſhould be a concern in the ſale, as 

vell as purchaſe of things bought to- 
gether 116 
How partners ſhould ſue and be ſued 
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In what caſes one partner may be ſued 
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1 ſue 4 * "20 $I 
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ſuing a partner a 
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Where a perſon relies on the faith of * 
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cerned, all ſhall be charged 141 
A commiſſion of bankrupt may iſſue 
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the partnerſhip _- 565 
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No one can ſue on an indenture to which 
he is not a party 297 
Difference in the caſe of a deed- poll ib. 
Who ſhall be deemed a party to a deed, 
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Patent. 


Caſe lies * infringing a patent 
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ſon pawain 583 
Pawnee is not liable 1. goods loſt without 
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when the money bas been 
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Payment. 8 
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He who pays money ſhall have a right to 
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and equity _ 228 
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: 229 


106 In covenant, money cannot * Ne wen 
by 4. court 5 


AN Dx 


Pedigree. 


Hearſay good evidence page 785 
: Vid: Heir. 1 
Where W a peer {> 
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Where there i a judgment. on demurter, 


bow the judgment ſhall be 


Ho to be pleaded in covenant | 372 


„„ 
P convicted. of it cannot, be wit- 
L ſes 


Enidzoce on an indiment. for perjury 


The riphe 10 ſi in Sw os car 
ariſes either from preſcription or from 
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| Bonds given for the ſale of a place, not 
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delwered co ly, or as an eſcrow 


222 
Defendant may plead that the condition i is 
illegal 
What pleas defendant may plead double 
under the ſtatute: 233 
s Dimu- 


Vid. Aceord, Arrachment, Entry 
tation, Inſolvent, Nil habuit in tenem. 
Non dimifit, Mi dabei Nul rie / record, 
KNitus en arrere, Retainer, 


of, Releaſe. wb 2 
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pleaded 309 
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pleaded Zi7 
How a ſervant muſt juſtiſy in defence o 
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318 
How in aſſault huſband and wiſe are 7 


W recovery of damages is o 
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How to jul under a writ to the fh 
Place cannot be traverſed 1 ry 
Pi. Limitatians. 


If the action is brought an officer 


and another, they may ſever in 3 
defence 


How to juſtify u 8 — of court ; 
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or not 
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The place not traverſable a age 337 
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iſt, In Replevin 


Under the plea of now cpi in replevin, - 


the property cannot be conteſted 350 


Plea of non cepit confines the taking to 


the place in the declaration 351 
If pleading peeſcripucn, the whole of it 
.,__ muſt be ſet out | 362 

24, In Treſpaſs. | Ip 

How the defendants to plead where the 
rreſpaſs is tranſitory, and where local 
x 410 
Where a perſon has been indicted. for a 
treſpaſs and confeſſed it, he cannot 
aſter plead not guiky to an action for 
the ſame offence $6 
If defendant has a good juſtification in 
treſpuls he mult 1 ie, and cannot 
give it in evidence on the general iſſue 


What defendant may give evidence 
not guilty pleaded $3. gb 
In actions againſt the ſheriff or other of- 
ficer who plead a juſtification, he muſt 


on 


thew the writ ib. | 


Bet in an action againſt the plaiifh, in 


that action he muſt ſhew a judgment as 


well as the writ 8 412 
Vid. Fuflification, Accord, Releaſe, Di, 
2 Limitation. LY 


In treſpaſs againſt ſeveral, if damages are 
— againſt one, it 2 plead- 
ed in bar to an action agai 
for the ſame treſpaſs 425 
My Ejectment. 
ow ancient demeſne is to be pleaded 


| 454 
Entry into part of the lands after e 


joined, is a good plea in ejectment ib. 
Accord and ſatisfaction is a good plea ib. 
4 In Slander. | 


What are good pleas ip juſtificauun for 


ſlanderous words 517 


lu is no juſtiſication that defendant heard 
them from another 355 Wh 
The truth of the words is a good plea, 


bur muſt always be pleaded 518 


A recovery in damages in a former acſion 
for the ſame worde, is a good plea 
319 


Accord and ſatisſaddion is a good ples ib. 
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So is the ſtatute of limitations page 5 19 | 


.sth, In Malicious Proſecution... | ; 
Che plea ſhould ſhew a probable cauſe 
. 3 
Should ſhew the ſpecial matter and need 
not traverſe the falſe & malitigſe 534 
G, % TT. 
No plea in trover but a feleaſe and the 
general iſſue | 592 
A recovery in a former action of twover 


or treſpaſs is a good plea 59 
Several pleas ia jattification . 
— In Cafe. 2 993 | 
Vader not guilty pleaded, defendant may 

give a juſtification in evidence ib. 
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on freſh uit by ſtar. 12 9 25 
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or conſent „ 


Piedęe. | 
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though the | e 
for dis — ht 8 pf 
Contracts againſt the policy of the law 


ee be ſu | 92 
Bonds given for contracts contrary 9 
good policy, ate void | 182 
Vid. Inſur unte. 
Poor 


If defendant avows for poor rates and 
- plaintiff is nonſuited, the defendant 
may have a writ of enquiry to aſcer- 
tain the damages n 


For any irregularity in the warrant, &c. 


or diſpoſition of the diſtreſſes for poor 
rates, the officer ſhall not be deemed a 
treſpaſſer, ſtat. 17 G. 2. c. 98. 382 
Averia carucæ are diſtrainable for poor 
Where a penalty is given to the poor, 
the inhabitants may be J e | 


Io actions for money miſ- ſpent by the 


churchwardens or. overſeers of the 
Poor, the pariſhioners may be . 


© Parts and Yuays. 
Vid. Toll and Preſcription, 


8 Poſſeſſion. 

5 Poſſeſion alone gives a good title to main- 
- tain an action of treſpaſs 

For 20 years good i in ejectment 

5 Pofimaſter 

Mu be lowers whihio the limits of 
the polt-rown _ 623 

Poſtmaſter general not liable for bills i 
notes | out of Toners pat" into the | 


(Naas, 624 
' Preſcription 
Gena and lawful preſcript 


ſhewn by 2 commoner to juſtify 

| — for damage feaſant or the com- 
62 

| Lnbabiancs as ſuch cannot preſcribe wv 


| Commoner muſt ſet out the whole of any 
rel. 5e preſcription as ſet out muſt be 
proved | 
What ſhall be deemed the whole of the 
_ - preſcription _ $63 
A 2 muſt preſcribe again 
ſtranger through the lord, but againſt 


we lord himſelf by way of uſage 364 
Toll. Athorough cane be claimed by pre- 


Where an executor or adminiſtrator i in- 


| 66 
2X of toll traverſe 2 
Great ſtrictneſs is required in n. BY 
right to toll by preſcription 367 
Tolls in fairs a Ak may be claimed 
by preſcription ib. 
FSuc wah wap tion is 2 ſtrictly ib. 
all ; in ports and quays can be 


| 8 Cadys ſcripri 368 
. Preſcription. r oll fhould be for a fum 


certain 


| 370 
| Right of free ſᷣſnery may be claimed by 


preſcription 388 


In 1 eſcribing, for an n.,. how to 


2 6555 
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If no a has been paid on a bond for 


- - Tarisfed 226 
Wbat ſhall obviate the 1 4. 

| Priſon. 

| The keeper of any priſon ſhall if required 


ve à true note in writing, 
ke dging a perſon in his c edy to be 
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ſtat. 8 & 9 V. 3. c. 27 
Where a ſbip has been captured as 

falſe cow "we will not lie de 

mariners againſt the captors 335 
Treſpaſs will not lie againſt maſter of 2 

king's ſhip or privateer for taking a 

veſſel as prize which turns out not to 
x be liable to capture 4101 


Srohate. . 


Executor may bring actions before pro- 
bdbate, but cannot declare till after 218 
If the probate is loſt, the wn cheer" 

is good evidence ib. 
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ent places, how adminiſtration is to be 


Where 8 are Bona notabilia, 55 
where notes and debts ih, 
What probate” i is void, and what is weil 
able ib. 
Probate, how "x evidence 761 
Proceſs. 


If there is a juſtification under proceſs, 
it muſt ſhew that it was returned 337 


Profert. 


dorſes a bill or note, indorſee is not 
called on for profert of the letters of 
adminiſtration 136 
In declaring on a bond, profert muſt al- 
ways be made 207 
Within what time = 1 
Where a deed is Joſt by time and acci- 
dent, the plaintiff may declare ſpeci- 
ally without profert ib. 
In declaring as aſſignee of the ſheriff, no 
. Profert of the aſſignment is neceſſary 


213 
In declaring on covenant rt is al- 
- ways neceſſary * . 298 


Property. 


He who has a ſpecial property. in goods, 
| 3 


20 years, it ſhall be preſumed to be 40 
A man may take his own goods wherever 


may maintain trover 


he finds them 
Proviſo. | 
Where there is a proviſo. i in a deed de- 


"_ a __ it need not be ſet 
out 


413 


or THE PRINCIPAL MATTERS. 


out in the declaration, but defendant 
be left to plead i it page 300 


Alier, where it is an exception and pu 


- of the covenant 
Q. 
QU AKER. 


Tn what: caſes a quaker's nec is 
admiſſible, and when not 729 


Quiet Enjoyment. 
To what actions this covenant — 


273 
In what caſes againſt the add of a | ſtranger 


274 
How the breach to be aſſigned ib. 


What diſturbance is a breach of this co- 
venant 475 


Who are perſons . under others 


5 Warjanto | 


How to apply to the court of K. B. for 


2 quo warranto 697 


What are the rules laid down by the court 


in granting it | 698 
What are the ſubſequent proceedings 701 
What coſts are mow + i 

R. : 
 RASURE © 
Shall avoid a deed, in what caſes - 224, 
| 252 
Receipt. | 
Mer. not concluſive evidence | 755 
Race | 


Under the court of chan ive 
cer d 15 ub- 


notice to a tenant to quit, an 


' je& the tenant to an ae for double 


rent | i. 1588S 
Renal, TIP 
Corea will lie onahe recital i in a deed 
p | 2 
a 


Debt lies on a recognizance made in pur- | 
| ſuance of ſtat. 23 H. 6. or where taken 
in chancery : 198 


How recognizanice in C. B. and K. * | 


How given in evidence 


If a recoguizance is payable at ſeveral 


days after the fGrſt ay of payment 


conuſee may have execution page 205 
In declaring on a recognizance, any vari- 
ance is fatal 215 


differ 


For — bail, vid, Bail. 


Record. n 
On what matters of record debt ki ies 204 


Where a record is to be vox alledged 


214 
How the declaration is to lude — 
matters of record * | EE 
Records concluſive evidence 74% 
Records tried only by themſelves - | 
In what caſe tried by a jury 4. 
Records given in evidence by an exem- 
plification or by a copy 


What ſhall be good proof, and what a 


failer of record 744 
Records how exemplified 745 
Different kinds of exemplifications 746 

Vid. Copy. 
Recovery. 
How far a recovery is a bar in ejetment 
486 
What proof required of the furrender of 
the tenant for life < 
Proviſions reſpecting recoveries under 
14 G. 2. c. 20 8 . | 
735 


Redtory. 


In 3 ejectment for a rectory what muſt | 


roved 458 


Proof of payment of 'tithes is not fußt. | 


cient 8 ib. 
Inftitution is not ſufficient proof pre- 
| ſentation © 


Ni, 


evidence 


764 
Regiler < of the n good lune 
| 2 RY Releaſe.” 


266 | 


| Where a releaſe is a good plea in aump- 


fit 167 


May be given in evidence under the ge- 
neral iſſue 4 167 


How a releaſe of all aQions ſhall operare 


245 


How _ 


- 


742 


e marriages, chriſtenings, * | 
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How a Met all demands 26-aRbore 
of debt | 6 
In the-caſe of joint bonds, a refeuſe to 
Z 
not to ſue not as 
9 t al lead 4 . 
e mu e 46 
Whar releafe-to ball fi he pints 


What releaſe ſhall — apen a Miſe. 
and what not | 307 

How a releaſe muſt be pleaded 

At what time a covenant W 2 


| Releaſe dt = ond, plea in treſpaſs, and 
1 Cer uche > de 4is 
t a releaſe to one is 2 
* Rag ib. 
A releaſe 3 the competency of an 


intereſted witnels 7176 
Religion. 


How far e tenets incapacitat a 
-witneſs 


Recoverable i in an action for uſe and by: 
c upation 
Rent due to tenant for life who dies — 
fore it is nts Thalf be apportioned 
and recoverable by his executors or 
adminiſtrators 21 
The caſe is the ſame of tenant in tafl 22 


Rent is recoverable againſt an infant 


while in pcſſcſhon 162 
Arrears.of a.frechold rent were. not reco- 
verable at common Jaw . k87 


How recoverable under ſtat. 32 H. ;. 5 


Rcorguyable by tenant: far years, at wilk | 


ſuffetance, recoverable by acti 


or at 

of debt 188 

Tenant after notice to quit ſhall forfeit 
double rent | ib. 
Wbo may give notice ib. 
How notice is to be given 3. 
On what holding the action may be maiĩa- 
tained . 18g 


1 not giving notice to their land- 


lords of ments ſerved on them, 
forfeit e rent ib. 
How to deelare in debt for rent 211 


The leaſe ſhould be truly recited 212 
M here debt for tent — be brought i. 


Os rut! in debt h 


vent due at 3 , 
- diſcharges all prior arnears 
A bond given for rent arrear ſhall * 
— a | uote diſcharge 23 
fortiort, if a note of hand is given 
Hoe rent ſhall þe barred by the ſtat. of 
limitations 236 
Rent veſervod by -parol fhatl rank as 4 
. ſpecialty in che diftributian of eſlates 
by executors or adminiſtrators 25 
In debt for rent and nil debet pleaded, 
ſtat. of ſimitations and entry, and 
eviction may be given in evidence 262 
Wat words ſh#l[ create a covenant for 
payment of rent 
Covenant for payment of rent 5 is not 5 
charged, though the premiſſes are 
burnt, and ſo leſſee has no enjoyment = 
of them | 270 
Covenant to pay rent not x diſcharged tho' 
the — — 273 
Nor by che bankruptcy 2 the leſſee 291 
Where covenant for non-payment of rent 
muſt be brought 


In covenant for rent, if the fam is wi - 


ſpent, plaintiff ſhall zecover what is 

really due 310 

Vid. Leaſe, Aſſignee, Baron land Tome 
Uſe and 


A releaſe reſtores the competency * 
intereſted witneſa 

At common law, he who had the felky 
could diſtrain for rent 355 

Difference oſ rents ſervice, rents charge, 
and rents ſec th, 

All rents may now be diſtrained for, by 
ſtat. 4 Geo. 2. c. 26 356 

A diltreſs ſhould be made for the 1 


rent which was due 


1 the plaintiff puid che ground · rent io 
| enigaaklentiant is a good replica- 


374 
Pore; et for non-payment of rent, 
« EjeAment. 
Acceptapce of rent is not of iiſelf a wai- 
ver of the notice to quit 4 9 
Except under ſtat. 4 Ged. 2. c. ä 
Where an execution 45200 a per- 
ſon, the landlord Ball be fatisfied a 
Jear s rent before the removal of the the 
. s off the premiſſes, by ſtat. de 
Execution, Fiers Farias, ——_ 


OF THE el MATTE RS. 


; Nair. 
Where expended in repairs UT "Py 
. bar to debt for rent Hap 234 
Covenant to leave in repair, does not 2 | 
tend to natural decay 


In what caſe an a&tjon ill lie on it before 


2 end of the leaſe, 49d in whar e 
| To v wg things covenant to repair 3 


tends T7 .- 
Extends to aſh 1 ao 2 
And to admini 


Vader a covenant to repair, the heir may 
have covenant, though not named 295 

May recover for an injury in the time. of 
the anceſtor th, 


What damages ſhould be given on the 


coyenant to repair 310 
Replevin. N 
Proceltinge in replevin are either by writ 
— pos K. 1 36 
wt 1 N ot 
Before the, r i np 5 the arty 
muſt find þ gi _ lars: | 
"de proſequen 347 
How __ may be taken ib. 
Cannot be money or cattle. ib. 


Sheriff or his officer, 1 liable for tak- 
wk infifficient rpg 318 
Phe ſheriff ſhould take à bond in r 
ſureties on making replevin, ſtat. 1 
Geo. 2. c. 19 3 
Tne court will not grant an attachment 


cient replevin bond ib. 


75 what amount in ſuch caſe ſhall be re 


covered againſt the ſheriff ib. 
How to make replevin within a liberty - 
349 

9 to r by plaint after * 

+ Howl the proceedings may be removed 4 

a or recordari 

hat myſt be done before the Gala: out 

of ſuch Grits ib. 

How the declaration ſhould be $9 

Vid. Declaration, "Abatement, Plea, Limi- 


lation, Tuffification, and Auocory. 
defendant claims a property in the 


goods, how) the ſheriff muſt proceed 


351 
Repleri n will dot lie for things aber be · 
yond ſea | 4,098 


If 


\ 


The refit ir 


Ia caſe of an arreſt on 
- againſt a ſheriff for taking an infuffi- | 


Nor for charters,” nor for things con- 
demned, nor -againit the ching. nor 
where there is no property page 373 

Several perſons cannot (join-1in»arowny 

3874 

If. defendant in replevin has judgment, 

He can oniychave euurm of aheiakmgs, 


ori oattle ao ed or 1395 
For damages and col in replera. 

"Coſts. | r 
Wat the jury mould dad 379 


In what caſe there ſhall be 2 return irre- 


pleviſable 8 377 
Replication. - 1 
g muſt —__ 
one matter rr particu 
But the iſſue need nor confit of ge 
point 
Where laintiff bees | 
it is ſufficient to traverſe the 'defend- 
ant's title in his replication+ without 
ſettin ng out any title im himſelf ib. 


Plaintiff in his replication may ſtate a day 
_ "different from that laid in che declara- 


tion it. 
How plaintiff may reply to tho plea that 


the place isdefendanr's'freehold' 410 


| In what caſe plaimiff is; put to his * 


| aſſignment 

Kern.... 

How far it will juſtify a battery, = how 
4s + "IP 

meſauc proceſs," a 

reſeue ſhall excuſe the ſheriff in the 
- caſe of an eſca 56510 
But if the party is onee within the walls 


of the priſon, nothing but a reſcue by 


the king's enemies, or fire, Gall exe 
- cuſe him ib. 
Wherever the ſhatiff has time to prepare 
the poſſe comitatus, he ſhall, not be- ex- 
cuſed in caſe of reſcue 16. 
In an action for a reſcue, what the party 
mult prove | 657 
What may besgiven in avidencs to in- 
creaſe or mitigate the dama es 659 
Party reſcued may be a witneſs' . 
For reſcous of à diſtreſs, — 
and coſts are anne e . | 
J. 1 c. 5. 660 


Reſpondentia, | 
"Reſpondentia intereſt how to be inſured 63 


Ketainer 


Fa Eleftion. © | - 
The ſheriff is lable 1646 in for 
falſe return „„ 86 


_ 


4 


n : 1 
8 eridence on non offmpf 


An executor may retain 3 


mand in his owe right,  — 
3 


13 An executor de ſon tort cannot retain 249 


1 can retain the goods of an- 
for any demand where there has 


been a ſpecial agreement to pay 355 


N 


Caſe will lie for making no retura ib. 
An executor ma „ 


arg is ee 
What returns are void : Er 
The ſheriff cannot be 3 to 


. A. return of a writ, aſter being fix. 


months out of office  .. 5617 


Mong ns BYE . 
The therif muſt be required to make his H 


by rule of court 
Io an Sion for «fall ram, the Ib 


| 3 3 | 


| 713 
been dd fic | +3 
| SAILORS. 
| A Se” they fall loſe their wages, 
3 . = 
Vid. . 


on 


mee 
thing is defectivde age 11 
But the depoſit only is recoverable with 
' emo not damages for the loſs of 
| ib. 


But the Ke ſold muſt be returned w 


fore the action will lie 
The contract of fale muſt be as 


ibid. 
If the cot: Is bot at an end, how far 
the can recover 


1 ng nee en, th ing | 


need not be returned 
If goods are loſt before delivery, * 
all bear the los 
What contracts are under the fas 
tute of frame | " 
Things which Ya ni to be de- 
| livered after, NE e 


in writing ih. 
Goods ſold. -at auQions ; are not. within the 
ſtatute of frauds - 
How far earneſt binds the bargain | 
Depoſit when forfeited - £1 og 


ow an auQioneer ſhould fell ib. 


In a writ of in uiry on the ſale of FT 
N —— : 


is an witneſs. - 2 - dence 190 
5 | Reverfion. | If a factor is impowered to fell, but the 

| : 41 are not delivered, the oer 
Grantee may maintaip- covenant. onder ſell them 538 
0 $6998 By V o 
C e ell thom om rh” e 

r he goes out ce 5 

a = — — 8 4 fo — 2 16 ſtolen A are fold, they ſhall be 

whe. goes oof 202 kteſtored to the owner on his pat " 
22 a 3 — evidence againſt the felon 

* — pon does not incapacitate * rg a the owner may — 


But trover will not lie againſt the perſon 
who. boughe. the ſtolen: goods. but ſold _ 
them to another before conviction i 


: Fraudulent and pretended ſale to defraud 


. mem are void under ſtar. _ 


_ A [loch are void, ue dees 70 | 


lows the deed 


Except where the deed of fale is w_ 


conditional | 
Sales or aſſignments Age . 
good. without elivered 542 


. ſale . of the 2 8 


N an act FS. 


4 


or THE PRINCIPAL MATTERS. 4 


What ſhall be.a good ſale in market overt 
For what deceit in — 51 of things 


tain value caſe will >» 50h 
Lies on a warranty the value or qua- 
lity of the things old ih 
The maſter is able on the warranty of 
his ſervant * 
How a warranty muſt be made 
Is what caſe an action will lie on a Ke 

ranty without a return or notice "he 

Caſe will lie for ſelliog a thing not 
ſeller's bs 

If the ſeller is out of * the 5 


tion will net lie | "058 
| | „ Salvage. _ 
The perſon ſaving goods has « the; on 
| them tor ſalvage 8 383 | 
Seire Facias, þ 


There mulk be 1 5 days between the tefte 


and the return of the Hei. fa. | 
till Ms. 


Cannot iffue againft the ba! 


| inventus returned to the ca. fa. againll 
170 


| > in executin,; 'A  ſeire eri 


Wen i 170 


Sea. 
Prefcnn weve ſea, how far barred” by 
the ſtatute of limitations 


rag 
To whom that elauſd of the ſtatute 2 | 


tends 
Goods taken beyond ſea cannot be reple- 
ved + PV 
Services and Suits, Vid. Heriot and 
| Cuſtom. | 


. of State 


Cannot iſſue general warrants to feize 419 o 


May commit on ſuſpicion, in what caſes 


uh. | 
Sentence 
of the court of admiralty is good. evi- 
dence on a triaf at Faw eee 
5 Servants, Rs 
| Ver non-payment af . 
pariy cannot be arrelled by a 2 3 
Warrant „ 34 
e Set off. 


„ 


dey by way of ſer-off, pay it by miſe. 


| tk be can ee back by his 


| gr 
bs mpſit againſt aſhignees un an ord 
for adivideod, they cannot ned 


off 
When a ſet. off was firſt given, and bow 
it is to be pleadeeel * 
What debt only can be fet-off' | . 
Bail bonds cannot, untefs they | baye ben 
aſſigned 


How notice of & fer. af ſhould: be gm 
Attorney bin deduged i in caſe of fer. of | 


of judgment 


How far a ſet-off is altowed i in cafes 2 


bankr 
In ele only a ſer-off is phat 


Sheriff. 


ep pee gh 


and not paid over ta plaiat 
. verable. inafſumpſiy 


Bands limiting the ES the 1 


ſheriff 's ofhee ae void 1884 


Bonds to the ſheriff for fees are wid 191 | 


Debt lies to recover money which he has 
levied but not paid over 23 
Or when he has returned that. be has 
ſeized goods which were teſcusd ib. 


NO gg againſt the exccutor of . 
Dede les agile the beit bein lee 


= lic for-his foes... 2084 - 
Sheriff's fees haw to be kevied;: and; 0n 7 


203 


what execution 


What the ſherif may plead. 10: aftions 


inft him 237 
zimpriſonment key agynſt 2 therif 


br, not diſcharging a detendant whom 


the (tat. of Maridridge 


vin 


_ 'Frefpaſs lies againf a: ert fas his ak- 
cers taking the goods of ne in 


executing a , fa. 392 


Vader the” ſlacuve-f: frauds: goods ate 


_- bound: from e of the wrix to 
the ſheriff ib. 


| — ge relates te to goods i in the hands 
7 * not of EXECULArs #. 
5 '  - Gaods © 


 plaintiif had N de he diſchayed 
338 _ 
How he is to proceed. in replevi under 


349 
Is liable for inſufficieor pledges _—_ 
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AN INDEX 8 5 


"RW are not bound in OE ws of a 
of thall no not be made 2 885 


a ha — 

Mi: ſtatute does not extend to the king 

| Bor until the execution executed, the 
owner may diſpoſe of his goods in 
market over? . 


The ſheriff cannot break doors to N 


a a writ 
In an action dial a ſheriff or his offi- 
cers for taking goods of a ſtranger, 
the copy of the judgment muſt, be 
given in evidence ib. 
Aliter where the action is by the deſend- 
ant in the original action tb. 
The ſheriff may have treſpaſs for goods 
Which he bad ſeized under a þ. fa. 
and which had been taken away 403 
The ſheriff may juſtify in treſpaſs by only 
6 arte 4 his writ without ſhewing a 


e puta 411 
Sheriff may ſell desde ſeized without a 
venditioni exponas after be goes out of 


office | 285 


The ſheriff may maintain trover for goods 
_ ſeized by him under à % fa. 577 
The ſheriff under an execution cannot 

deliver the ſpecific goods to the plain- 
tiff, but muſt ſell them 594 
Where the ſheriff is acting in his judicial 
capacity, no action lies againſt bim 15. 

Where an action is brought againſt both 
ſheriffs and one dies, the action ſur- 

vives againſt the other * ib. 

Actions for tarts may be brought either 
- againſt the ſheriff or his officers, but 


for neglect of duty againſt the ſheriff N 
only 39s 


Vid. Eſcape, Return, Execution.” 

How far ſheriffs are able in caſe of 
eſcapes 5 606 
| = an eſcape out of either of the coun- 
ters, the action ſhall be brought againſt 
both the ſheriffs 610 
The ſheriff may have an action againſt 
the perſon Wow aping, though he himſelf 
has not been ſued | 2999612 
15 liable to an action on the cafe for 
removing goods under an execution 
without paying the landlord a year's 
6: --FEV0--..- 613 
80 be is in like manner liable for execur- 
ing the writ frſt which bas been laſt 

delivered to bim 6.4 


Sheriff is Hable to an n ation in the caſe 
of a falſe return 
Vid. uy 
Ship. . 
If a ſhip hes been 8 but is 48 . 
in dock, afſumpſit lies for the repairs 
page 86 
In what extent the maſter of a ſhip may 
bind his owners 6257 
How far the owners are liable under ſtat. 
A iß. 
There is no lien againſt the body of a 
ſhip for repairs done in England 111 


A perſon who repairs a ſhip may ſue either 


maſter or owners 111 
In what caſe the maſter ſhall not. be liable 
112 


What ownerſhip ſhall __ the party 
ib. 


How far a denn is conſidered as 


owner =>. ib. 
How ſailors wages are to be regulated by 
the-ſhip's earnings . X73 


Sales or aſſignments of ſhips at ſea are 
good without poſſeſſion de elivered 542 
The aſſignment of: ſhips at lea is good 
within the ſtat. 21 Fac. i. in the caſe 
of bankruptcy is not 1 1 as againſt 
creditors 565 
There is no lien againſt a hip for repairs 
done to her in Englund 111, 583 
Neither has the maſter any lien on her 
for money expended, or for wages ib. 


If one of the owners of a ſhip ſends her 


on her voyage without conſent of the 
others, he is liable if ſhe is loſt 580 

Ships owners are only liable for the loſs 
of gold, diamonds, &c. to the value 
of the ſhip and cargo, ſtat. 7 Geo. 2. 
ig 624 

Though a ſhip is hired our, the owner is 
{till liable 


Simony. | 
| Bonds given on a ſimoniacal agreement 
are void „ 
V hat is ſimony, and what not wo 
What bonds are not ſimoniacal + ib. 
Sander. 


Different kinds of ſlander 4 
What words are of themſelves afonabe 


The words muſt os w_ . com- 
mitied MT 46 
How 


OF THE PRINCIPAL MATTERS, 


How far adjeQive words are aQionable 
page 497 
Words charging a man with a 2 thing 
that may ſubject him to proſec 
are actionable 
Words charging a fact which could =: 


happen, are not actionable 498 
What words operating te exclude a man 
from ſociety are actionable ib. 


Words injurious and a r to a man 
10 his trade or profe 
3. ib. 


man in office are actionable 99 
Words are actionable when fo a 2 
vhich would not be ſo i in the caſe of a 
common perſon 1b. 


But words of — are not actionable 


Difference where words are applied 8 a 
perſon in an office of profit or of cre- 

dit only ib, 
How — magnatum is poniſtb 


What words i injuring a man in his pre- | 
| ferment or inheritance are actionable 


TI 


| 5 
What words inducing lofs of trade or bu - 


ſineſs are aQionable ib. 
| How far a colloquium muſt appear 50² 


How words cauſing a loſs of * | 


are actionable 


How words cauſing a loſs of ſervice b. 
Words a tionable may not be fo, if ſpo- 


ken in friendſhip 503 

Or if ſpoken in confidence | 

For words uſed in the courſe of legal 
proceedings, no action will lie ib. 


Aller if crimes are charged not cogniz- | 


_ "able 2 court applied 
A Joint: actlon for words will not lie ib, 


Vid. Libel, 


ken together 1 
The meaning is not liable to be 271 
1 8 · 
The words muſt be a a of 8 


dus nature 512 


The perſon ſlandered muſt 1 certain 


5 i bia . 
id. Declaration, Pla, V. dia, 02 2/4, 
and Evidence. | 


at ing. 8 4 | 
In what caſes conrracts ariſing from 
muggling can be W 8 9¹ 


— 4 


* T 


ſhon, are action- | | 
. How to be pleaded. Er 
| What words ſpoken in derogation of a 3 


„ „% Ad. 
A perſon who dealt only in ſmuggling 


Society. . 


Trover will' not lie againſt one 3 
of an amicable ſociety elk fe for 


talking the box contajaing he tan 
tions 586 
Sotvit-ad- Dise e 


Specialty. 


Agens t will not lie when the debt is | 


due by ſpecialty 


But it may on a promila to.pay the. con- 


tents of a bond to an aſſignee ;. 
In the declaration in alp it, it ſhould 


appear that the debt was not 7 by : 
 Tpecialty . 


FE  Stable- Keeper, 


Livery fable. keepers cannot detain a 


Dore for his keep as inn-keepers' 534 
Stage- Canbe. r 


"Thos owner not a carrier within the uf. 
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treſſj e 399 
8 common ſhould 1 Io alin 
of treſpaſs for injuries which concern 
their lands held in common 
The poſſeſſion of one joint-tenant ſh 
(prevent the ſtatute from running to bar 
* ther 434 
One tenant in common muſt make an 
_ aQtual opſter, or be cannot have eject- 
ment againſt the other 
What wal be deemed an actual ouſter ib, 
In cje&ments b 
entry by one is good for all 


tenants in common, 78 


Tenants in common cannot join in a leaſe 


to bring ejetment 
ere muſt be a diſtinet count on the de- 
"miſe of each . Els POS 

But; joint tenants may join 

In ejectment by one tenant in common 

againſt another, confeſſion of leaſe, 
entry; and ouſter is ſufficient 251 


Vid. Leaſe... 


| One tenant in common may have treſpaſs 
_ againſt the other an the meſne profits 
49 
One tenant in common, joint-tenant, £4 
parcener, cannot have trover 3 
. his companion | $66 
Except one deflroys the thing hel 
common 586 
Tenant may at the expiration of his leaſe 
carry away things fixed there for the 


benefit © his trade, as blocks, vate, 


&c. ſo matble chimney- pieces, &c. 594 


Tenants in common ſhould join for a 
 puilance done to their land | 


Tender 


Muſt always be ſo pleaded in aden it. 
where the party admits the money to 
be due 69 

bot wh it can be pleaded after an mw 

| nce 
When tout temps prift i. is neceſſary to be 
pleaded 160 


In what manner a tender. is to be pleaded 


© where the parties meet, and where not 


ib. 

What i is 2 good tender n 
Tender * refuſal cannot be pleaded 10 
bond under ſtat. 4 * 5 Am. 225 


2 


A terrier of gle 


"AN INDEX + 
the Seat i ras. are Tender and 481 5 bow to be pleaded 


in cov enaat 
Pad. Money, . 
How far pleadable in elle 


. Page 318 


373 
Terrier. 
An old terrier is good enidence of 12 
boundary in ejectment 


is only good | 255 


. when ſigned by the parſon and bore 
| wardens  - 


In what caſe i it is not good evidence 765 


Ticlet. 


The value of n maſquerade « or ons tie- 
bet recoverable in effumphe 86 


ö Tithes. 


Corcncat on a leaſe of tithes extends to 

alſignees 

Ejectment lies for tithes - 425 

In ejectment for thenr the declaration 
ſhould ſtate the nature of thew, as 
hay, &c. 448 


5 2 ** 


So it ſhould ſtate the den to have hs 


Nut the rithes muſt be ſet out 


by deed * ih; 
Caſe lies againſt a parſon or impropriator 
for not taking away his tithes 638 
639 
Notice of the ſetting out of the tithes, 
ia what caſes neceſſary * n 


Toll. 


How toll tho : ough and toll-traverſe dif- 
fer 366 
Toll-thorou, h mult be claimed to 1 
good conſideration ib, 
And all matters muſt be ſhewn j. 


* olls i in fairs and markets, how granted 


ity 


367 

Ma be claimed b ſcription ib. 
How far a grant of l Hir pl market ſhall 
give the right of toll ih. 
The claim is to be taken ſtrigly ib. 
Ho far tenants in ancient EE are 
excuſed 3068 


Ho tolls for landing at potts or ques 
are to be claimed - 
Such coli may be claimed by prin 


Uter 
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of the 
2 toll Ae — 2 3 


In a joſtißeation of 2 ſeizing for M-. 
gun * 28 ſhould Row. 1 ; ib. 


1 


ö Contras by an infant for goods to to 2 1 
on trade are void 162 


Bonds in reftraint of trade geoerally are 


1 


void BA 
What bonds may be good 


for the benefit of tiade ib. 

5 * Maſter and Servant. * 77 
"x Sold. 4 

ben entry on the land of another i. is a 

treſſ t 


Ta what caſes i it is excuſable 
Where the entry is lawful, a ſubſe — 
abuſe ſhall make à man treſpa 1 "of 


initio 


: Vid. Diſtreſs. ; 
Treſpaſs muſt be voluntary, and with 
_ © "ſome degree of fault 383 

Miſtake ſhall not excuſe a treſpaſs is, 
Leſſee for life or years may have treſpaſs 
for cutting trees on the land 384 
Treſpaſs will lie for taking the emble- 
ments where the _ is not entitled 
to them . 386 


Vid. Laas nd Emblements. 


Treſpaſs lies for things damage feaſant ib. 
How far taking the things damage feal- 
ant ſhall diſcharge the action 387 
* Treſpaſs lies for * in the fiſhery of 


another is 
vu Fiſtery.. 

Treſpaſs lies for toll 389 

vid. Toll. 0 


Treſpaſs lies fo riing lands i in furs or 


markets 


Vi id. Fairs and Market 


How far treſpaſs lies for hunting 4 
399 - 


purſuing — 7 


Treff will not lie for ot on the 
Liens upon goods are confined to caſes _ . 
| Treſpaſs will not lie for raking an 5 

ih. 


| Treſpaſs i is a local action, and cannot = 


Churchwardens may have tre 8 for 


Money in ſuch eaſe cannot be paid int 


- Vid. Game. 


Treſpaſs will not lie againſt a mere mi. 
niſterial officer for What is _ in 
purſuance of his duty page 399. 

Treſpaſs will not lie for taking an _ 
ſive diſtreſs * | 

Treſpaſs will not lie for driving a Al. 2 

treſs out of the county, or inan 5 

ing it in different place: 16. 

In what caſe treſpaſs lies . leſſee for | 


cutting trees ib. 


lands adjoining to  bighways if they 


are impaſſable 2 401 
Aliter of a private 'way #6, 


Ner for raking a ſhip and Soods as "price 


maintained for breaking and emoring | 
an houſe in a foreign, country 402 
An intereſt in the ſoil is not . to 
maintain treſpaſs 


Poſſeſſion is ſuffcient | 
A ſpecial property is ao ſufficient. * 


taking the goods of the churc 
In what caſes of treſpals baron and fs | 
mou om: = OT TIER £ 
"Tenants in common ſhould jo | Tit 
Before entry and poſſeſſion, treſpaſs, can 
not be maintained ib. 
Vid. Declaration, and for treſpaſs on the 
cle, vid. Caſe. g 0 
In * for the meſne profits i in eject- 
ment, how much Paine * recover 


Ether the . plaintiff od 110 3 
ſee in ejectment may have . for 


the meſne profits e 495 
When the action is brought. agaioſt the 


tenant in poſſeſſion, what malt be 
proved th, 


5 * 496 


Treuer. 010 56 e bet 


3. Trover *. to try, the we of les 3 ; 


Vid Saler. 


Trover bh to recover ioftruments 90 | 
veying «bale in aRiog ene 
. 


ma alone gives à good title in 
page 
Bar the ation . 


290 
Wal Al of lie wh where there EOF, Dll 
change and poſſeſſion delivered i. 


Trover will lie on a ſpecial 
| Any perſon who is in ellen of oh 
of another is liable to trover, 
| except in caſe of a ſale io market overt 
or other fair transfer 579 
What ſhall be deemed ſuch fair transfer 


ib. 


Where the taking has been tortious, it is 
not neceſſary to ſhew in evidence an 


actual converſion eee, 


Where the taking has not been tortious, 
an actual converſion muſt be proved ib. 
| Trover lies for the partial uſer or con- 
verſion of another's goods 381 
. eee oe vil 
not 


Vid. Lin. 


"Re will lie for goods delivered to a 
ſervant 382 
One tenant id common, jointenant, or 


cener, cannot have trover againſt 
* 8 586 


Trover will not lie againſt executors or 
adminiſtrators for a converſion in teſ- 


cator's life-time 587 
Will lie againſt baron and feme ib. 


Vid. Declaration and Plea. 


In what caſes an actual converſion muſt 

be proved 589 
_ In what caſes of trover chings way be 
brought into court 596 


The judgment in ä 1 


for damages 
Truſts. 


That a 1 has been given i= tent is 
dow pleadable in debt on a bond 222 


Where an injury bas ariſen from a breach 
of wall, - e lies for it 650 
Truſtee. 


Troftees bolding over after the determi- 
nation of their intereſts, are 8 


Inc by ceftus que truſt, what 
of polio 


ts. 
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Teuſiees in 6 marcjage feuluvent waſh 

make an entry 40 avoid d fine 5. 450 
Ceſtui gue truſt will not be admitted to 

defend in ejectment ; alter of a deviſes 
in truſt 453 
A naked truſt hall not exclude a man a 
à a witneſs 


= a 
USE AND OCCUPATION. 
Rest, how recoverable in nien fot 


uſe and occupation 20 
A proportionable part of that due to aq 
nant for life is recoverable 


Tenant at will who demiſes to . 1 
may have n for uſe and occu· 


pation is. 
To this ation the defendant e ſe 9 
* up a title r | 
o an action for u ieee 
5 in tenomeniis is a bad plea oy 
. Ufury. N 
Bill of exchange given for uſurious con- 
ſideration, void 27 
Bonds whoſe conſideration is uſurious are 
void 175 
What agreements are uſurious 376 
What are —— 177 
How far the borrower of money uſuri- 
ouſly lent may be a witneſs 711 
7 V. 
' VENUE. 


The court will not change the venue in 
debt, except under particular circum- 
ſtances 211 

Where it muſt be laid i in debt for rent 

1 212 

Where in debt for an amercement 115 

Where in an action againſt an executar 
or adminiſtrator MEA TEA 

Where to lay the "venyg.. in covenant 


| 304 

The venue in_aQigns agaiolt joſlices of 
the peace, conſtables, &c, muft be Kid 

in the proper county 3 * 
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fn what cafes the court will chinge the Verdi@ts, how given in evidence p. 750 
rand. in an ſon of Tender p. 516 "bt nc A come 
OE. „ ile ties by x yurtiiiayes hs 
How far the verdi& in aſſumpfit ſhould him from the veſtry-room 0 650 


follow the iſſue SQ 7 
Plaintiff may recover leſs than be goes . 
for, but cannot recover more He who has opera terre nay nit : 
LN N 1 ay maintain 
ALE mo * * * 170 as action of treſpaſs 402 
The verdict in debt may give damages | ; | 
d the penaky of the bond 262 Fi Con. 
How the verdi& mult be found in debt Under what circumſtances of ſelling he 
for a ſpecific fom — 1 | 
If the, jury in an action againſt an exe- FR to Vo Sos $45 1 
cutor find affets, they ſhould find the e n 
e p * ; ib. | . : 75 \, I 
at verdict is good in covenant __ -. Deaf een nan " 
Verdict in _ may find the __ ant | WAGER. BE; 1 
| thy at a different day and than 5 | 8 1 
ſaid b the plaintiff FEY ONT Z21 3 won are recoverable my - 3 
= * — bm greek The event muſt be contingent — 16. 3 
may find ſome guilty, and others not Muſt not be founded on an immoral ur | 
guilty 322 indecent tranſaction E F 
The verdict in an ation of falſe impri- Nor a cover to an illegal one „% 8 
ſonment can only give damages to the What wagers are illegal 3 
time of the action bt 340 vow on gaming. recoverable, in * 
| Cates . | 5 19 
8 Vid. Damages. Wager on the event of a cauſe does not 
In tens of treſpaſs the jury may find a igeapacitate a witnem 704 
verdict variant from the declaration | | 8 3 
| | 2 Marraat. | 
vid Cofts and Damages, lf an aſſault is juſtified under a ſheriff's 


| Wuarrant, it need not be produced 314 
Verdict in ejectment ſhall be according So defendant ſhould ſhew the court from 


to the plaintiff g tithe | 490 what court the writ iſſued on which 
The verdict may be good for part of the warrant.was founded 319 
what the plaintiff went for 46. If an arreſt be juſtified under a magiſ- - 


When lands are recovered by verdi& in trate's warrant, the warrant ſhould be 
ejectment, all buildings, Kc. ſhall be fſhewn to be 'legal 334 
- recovered | 491 The general printed warrant of a tax col 
In actions of ſlander, though all the jector not fuſhcient © . 
wonda in one count are not actionable, Warrant 10 arreſt a perfon for non pay- 
le any actionable are proved, there ment of ſervants wages is illegal 4. | 
 Thall be a verdict accordingly 523 General warrams are ilſega! 3 35 

In what caſes of a general verdict, if any How far a conſtable {ball juſtify under u 
of the counts are for words not adion- juſtice's warrant OY 

f able, ſhall thert be a veniri fſacias - A eh warrant need not be 9 2 


novo granted „ „ 394 
Haw, far verdicts are evidence 735 A general warrant by a ſecretary of face 
Ware beten other parties ib. is void, and trefpaſs lies for entering 

in caſe of tolls, common, &. an houſe by virtue of it, and ſeizing 
| | '.. $37 | "| Papers, . | -— 
| 6 = _ Senat eh 


1 Sas. 4 . 
Wy Y * FA © tins 8 
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1 + ty 
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Where a way is claimed by preſcription, 
ib 
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ch warrants. what muſt. be obſerved 
in ſuing them out 


The legality of them is juſtified by the 
m or the ſtolen goods ib. 
ö naa. wag 


1 on 2 ſale or exchange is not 


triable in an action * ener had 
ee 17 We 99 


0 id. * bo 
" Waſte. 


2 N15 lies againſt, leſſee from preventing 


him in reverſion from coming on the 
Hands toſee if waite has been done 650 


IPatercourſe. , 


| How an ejedtment may be maintained 


for a waterconrſz 428 


If 2 perſon has a watercourſe by pre- 
ſeription, he cannot increaſe the quan- 
, tity 638 


But he may vary the uſes of it, as change 
the nature of the mill he 

10 declaring for diſturbance of a water- 
courſe, it ould {late it as an ancient 
one lagi 053 
| Way. 


cal lies for obſtructing a private way 


639 
How far uſage ſhall give a right of way 
640 


- How it may be deſtroyed 
"4 HIM + 


| * a will is to be executed under the 


ſtatute of frauds | 467 


Se only extends to caſes of eſtates 5 922 
The cancelling muſt be done animo re- 


of inheritance . BE 16. 


Not to copyhold eſtates ib. 


tends to powers of appointing uſes 
and truſts 468 


Will execnted in a foreign country oy 


be legally executed 


The witneſſes, how they mult ſee the | 
; Antler if the firſt will has been cancelled 


reſtator or each other ſign the will ib. 
Need not all be 5 
the will is abet oh 469 
Where the atteſtations are at different 


times, what the teſtator muſt do ib. 


The inſi ruments atteſted at different 
times muſt appear to be the fame | ib. 


Scaling a will without bgaing, i is not ſuf- 


fcieat 8 47 70 


Page 399 


a perſon conricted of larceny is not a 


preſent together "Rep. 


Teſtator muſt ſee the mel fl 


Page 470 
Subſcribing the will io the ſame 2 
not ſufficient 471 


A perſon who derives a benefit under 
tze will is not a good witneſs 472 


Deviſes to ſuch perſons are void, and 


they are made good witneſſes by ſtat, 

25 Geo. 2 ib. 
If a will deviſes lands for payment of 

debis, creditors may be witneſſes to it 


ib. 


good witneſs within the ſtatute 473 
The execution of the will may be prov- 
ed by one witneſs *' ib. 
If che witneffes deny the execution of 
the will, 7 reflimony i is admiſ- 
. ih. 
The teſtimony of a witneſs ſhould not 

| be admitted againſt his own ſigning 

47 
The will of an infant is void, but _ 
be good if publiſhed afrer his full age 
47 
The day of the birth is pb ve 1 4 
By cuttom an infant may have a power 
of deviſing 


Idiots and Junatics cannot make a will | 


470 

How feme coverts may deviſe ib. 

Wills obtained by fiaud or circumven- 
tion are void ih 


Jointenants cannot make a * 477 
Veviſes in mortmain are void 1 
Ve viſes to charitable uſes, how to be 


made under ſtatute 9 Geo. 2. c. 36 ib. 
How wiils can only be' cancelled or re- 
voked under the ſtatute of frauds 


478 
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